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United States Court of Appeals for the 
District of Columbia 


a 


Supreme Court of the District of Columbia 
Criminal No. 56,223. j 

United States, 


vs. 

Joseph I. McMullen 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed ind pro¬ 
ceedings had, in the above-entitled cause, to wit :—• 

1 Notice of Appeal, Criminal 

In the Supreme Court of the District of Columbia. 

No. 6732 j 

Criminal No. 56,223. j 

United States of America 
vs. 

Joseph I. McMullen 

United States Court of Appeals for the District oi Colum¬ 
bia Filed May 9 1936 

MONCURE BURKjp 

Clerk 

Notice of Appeal 

Joseph I. McMullen, 3409 North Fifteenth Street, Claren¬ 
don, Virginia. 

William E. Leahy, Investment Building, 

William J. Hughes, Jr., Washington, D. C. 

F. Bruce McMullen, 369 Pine Street, San Francispo, Cali¬ 
fornia. 
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Offense Violation of Section 113, Criminal Code, 18 USCA 
203. 

Date of judgment May 8, 1936. 

Brief description of judgment or sentence Six months and 
$1,000.00 fine. 

Name of prison where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Joseph i. McMullen 

Appellant. 

WILLIAM E. LEAHY 
WM. J. HUGHES Jr 

f. bruce McMullen 

Date May 8, 1936 

Grounds of Appeal 

The indictment alleges receipt of compensation July 6, 
1932. The evidence showed payment to defendant by a 
check drawn on a New York bank and paid in New York. 
The check whs deposited in Washington, D. C., and under 
the special deposit agreement and Burton v. United States, 
196 U. S., 283, the venue of the offense was New York City. 
In addition defendant assigns as error the overruling of the 
Motion to Quash, the Demurrer, the Plea in Bar of Im¬ 
munity, the Motion for a Bill of Particulars, the Plea in Bar 
of Former Jeopardy. Also defendant avers that the al¬ 
leged offense is barred by the Statute of Limitations, and 
that there was no proposed legislation before the Senate 
Finance Committee as of the date alleged in the indictment 
or the different date proved at the trial, which is likewise al¬ 
leged as error. Further there was no proof of the corpus 
delicti, except by the alleged admissions of the defendant, 
which is also error. 

2 Docket Entries, Criminal, on Appeal 

In the Supreme Court of the District of Columbia 
Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Colum¬ 
bia Filed Mav 9 1936. 

MONCURE BURKE 

Clerk 
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Criminal No. 56223 
United States of America 


Joseph I. McMullen 

DATE 

1935 

June 6 Presentment and indictment tiled 

“ 28 Arraigned, Plea Not Guilty. 

July 22 Leave of Court first granted, Def't. withdraws his 
plea of not guilty and files a motion to quash the 
indictment in this case. 

Oct. 4 Motion to quash argued and submitted. 

28 Motion to quash Indictment heretofore | argued 
and submitted overruled.—Exception. j 

Nov. 7 Demurrer to Indictment filed. 

“ 11 Demurrer argued and submitted. 

“ 18 Demurrer heretofore argued and submitted over¬ 

ruled. Exc. 

“ 26 Motion for Bill of Particulars filed. | 

Dec. 6 Motion for Bill of Particulars submittedj to the 
Court without argument. 

Jan. 6 Motion for Bill of Particulars heretofore sub¬ 
mitted, overruled.—Exc. 

“ (Continued on next page.) 

Date May 9”, 1936 

Attest: | 

frank e. cunninghamJ cierk. 

By FRANKLIN J. MILES, 

Assistant^ Clerk. 

Note.— This statement from the docket entries! is in¬ 


tended suitablv to identifv the case and not as a substitute 

%> * 

for the record on appeal, which is to be prepared and certi¬ 
fied as provided in Rules 7, 8, and 9, of Supreme Court 
U. S. 

3 Docket Entries, Criminal, on Appeal (continued) 

DATE I 

1936 J 

Jan. 10 Three Pleas in Bar filed. | 

“ 15 Defendant withdraws his 1st Plea in Bar hereto¬ 

fore filed in this case. 

“ 16 Demurrer to Pleas in Bar filed by U. S. Attorney. 
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DATE 

1936 

Jan. 24 Demurrer to the 2nd and 3rd Pleas in Bar argued 
and sutained. Exc. 

Feb. 10 Plea in Bar of Former Jeopardy filed. 

“ 13 Demurrer of U. S. Att’v. to Deft’s. Plea in Bar 

of Former Jeopardy filed. 

“ 24 Reply to Govt’s. Demurrer to Plea of Former 

Jeopardy filed. 

28 Demurrer to Deft’s. Plea of Former Jeopardy 
argued and submitted. 

Mar. 4 Demurrer to Deft’s. Plea of Former Jeopardy 
heretofore argued and submitted, sustained. Exc. 

“ 6 Arraigned, Plea Xot Guilty. , 

Apr. 28 Nolle Prosequi entered to 2nd count of the Indict¬ 
ment. 

“ 28 Jury sworn and respited until tomorrow. 

44 29 Trial resumed, same Jury, respited until tomor¬ 

row. 

“ 30 Trial resumed, same Jury—Verdict guilty as to 

1st count of Ind. 

“ 30 Defendant’s prayers filed. 

May 4 Motion in arrest of Judgment filed. Motion for 
new trial filed. 

“ 8 Motion in arrest of Judgment submitted without 

argument, overruled. Exc. Motion for new trial, 
submitted without argument, overruled. Exc. 

“ 8 Sentenced to Washington Asvlum and Jail For 

period of Six (6) months and pay a fine of 
$1,000.00, To take effect from and including this 
date. 

44 8 Notice of Appeal filed. $12.00 Cost on Appeal 

paid. $5.00 Clerk’s Fee paid. 

4 Indictment 

Filed in Open Court June -6 1935 
In the Supreme Court of the District of Columbia 
Holding a Criminal Term. 

District of Columbia, ss: April Term, A.D. 1935. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 


p" 
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That on, to wit, the sixth day of July, 1932, th|ere was 
under consideration bv the United States Senate through 
its Senate Finance Committee, as part of proposed Act of 
Congress known as House of Representatives Bill No. 
10236, and further known as the proposed Revenue Act of 
1932, the matter of proposed legislation providing for im¬ 
position of an excise tax on Manganese ore to be imported 
into the United States from foreign countries; ^nd said 
matter was also then and there under consideration by the 
War Department of the United States with the view to mak¬ 
ing statements, recommendations and proposals to the 
United States Senate and to the Senate Finance Committee 
in the premises, which proposed legislation was a ir|atter in 
which the United States was interested. 

And the Grand Jurors aforesaid, upon their oat'i afore¬ 
said, do further present: 

That one Joseph I. McMullen, late of the District of Co¬ 
lumbia aforesaid, on, to wit, the said sixth day pf July, 
1932, he, the said Joseph I. McMullen, being then and there 
an officer in the employ of the United States, that is to say, 
a colonel in the United States Army assigned to the Office 
of Judge Advocate General of the United States Army in 
1 lie War Department, well knowing all the premises herein¬ 
before alleged, unlawfully, feloniously, knpwinglv 
5 and wilfully did receive at the District of Columbia 
aforesaid, compensation in the sum of fifteen hun¬ 
dred dollars, that is to say, a bank check bearing dhte July 
5, 1932, bearing check number N 344, being in the sum of 
fifteen hundred dollars, payable to the order of the said 
Joseph I. McMullen, under the name Colonel Joseph I. 
McMullen, and bearing the name as maker of j Cuban- 
American Manganese Corporation, and bearing the signa¬ 
tures of the President and the Treasurer of said Corpora¬ 
tion, and drawn upon the Grand Central Branch of The 
Chase National Bank, in the City of New York, in the State 
of New York, which bank check was of the value of, to wit, 
fifteen hundred dollars, and which compensation he, the 
said Joseph I. McMullen, did receive at the time and place 
aforesaid, for services rendered and to be rendered by him, 
the said Joseph T. McMullen, to the Cuban-American Man¬ 
ganese Corporation, a bodv corporate, in relation) to the 
matter of the proposed legislation aforesaid beforp a cer- 



6 JOSEPH I. MCMULLEN VS. UNITED STATES OF AMERICA. 

tain department of the United States, that is to say, the. 
War Department of the United States, and before certain 
officers of the United States, that is to say, certain United 
States Senators; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

* * # 

LESLIE C GARNETT 
Attorney of the United States in 
\ and for the District of Columbia. 

6 (ENDORSED) 

Criminal No. 56223 

United States 


vs. 

Joseph I. McMullen 
Vio. Sec. 203, Title 18, U. S. Code 
A TRUE BILL: 


JOHN R. KEENER 

Foreman. 


Memoranda 


JUNE 28—1935. 

Arraigned: Plea not guilty. 


JULY 22—1935. 

Leave of Court first granted, defendant withdraws his 
plea of not iguilty and files a motion to quash the indict¬ 
ment. 


7 1 Motion to Quash Indictment. 

Filed Julv 22 1935 

%r 

! * # * * 

Comes now the defendant, Joseph I. McMullen, and with¬ 
drawing his plea herein by his attorneys, William E. Leahy 
and William J. Hughes, Jr., Washington, D. C., and Vin¬ 
cent AY. Hallinan, San Francisco, California, moves this 
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Honorable Court to quash and dismiss the indictment re¬ 
turned herein upon the following grounds: 

1. That the indictment aforesaid was not fount], returned 
or presented by the Grand Jury according to law in that the 
said indictment was found and returned upon testimony 
consisting of testimony given by this defendant o::i or about 
June 20, 1934, before the Military Affairs Committee of the 
House of Representatives, being a committee of one of the 
House of Congress, and that the use of said testimony was 
and is prohibited bv Section 859, Revised Statutes (28 U. S. 
C. A. Sec. 634). 

2. That in bringing and returning the said indictment, 
the grand jury aforesaid, received in evidence, read and 
considered and based said indictment solely upon testimony 
given by this defendant as a witness before the said Mili¬ 
tary Affairs Committee of the House of Representatives 
(together with books and papers of defendant subpoenaed 
bv the said committee), which testimonv this defendant was 
compelled to give before said Committee and withdut having 
waived any immunity from self crimination, or from prose¬ 
cution as to anv matter stated in his said testinjionv, and 
after a statement made by the said Committee t(j> said de¬ 
fendant before testifying that in giving such testimonv de- 
fondant was doing so with full immunity, and tha|t no such 
testimony to be thereafter given would or conic] be used 
against defendant. No testimonv other than the! said tes- 
timonv of defendant herein referred to, and his skid books 

and papers, was presented to the said Grand Jury. 
8 3. That the said indictment has been found and 

returned in violation of defendant’s right 4 n d privi¬ 
lege to protection from being required to appear las a wit¬ 
ness against himself, and from the right to protection from 
self incrimination guaranteed him by the Constitution of 
the United States of America, which said rights defendant 
could not, under the law, assert at the hearing before the 
said blouse Military Affairs Committee in view of the pro¬ 
visions of the Statute aforesaid, R. S. Sec. 859 which de¬ 
fendant was compelled to and did rely on, and which Statute 
has been violated and disregarded herein, thus depriving 
defendant of his aforesaid Constitutional rights. 

For each and all of the foregoing reasons, and u|pon each 
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of the foregoing grounds, the indictment herein is wrong¬ 
fully and unlawfully found and returned. 

WHEREFORE, defendant prays this Honorable Court 
that the said indictment be quashed and dismissed, and 
that defendant go hence. 

i Joseph i. McMullen 

Defendant. 

WILLIAM E. LEAHY 
WM J HUGHES Jr 
VINCENT W. HALLINAN 

per W.E.L. 

Attorneys for Defendant. 


Affidavit in Support of Motion to Quash. 

X X * * 

District of Columbia, ss: 

Joseph I. McMullen, being first duly sworn, deposes and 
savs: 

That he is the defendant in the above-entitled action; that 
he is informed and believes and therefore alleges that the 
indictment herein was found and returned by the Grand 
Jury of the District of Columbia upon the follow- 
9 ing testimony and none other, to wit: 

Upon a transcript of defendant’s testimony taken 
before the Military Affairs Committee of the House of 
Representatives of the United States of America; that this 
defendant on or about June 20, and 21st, 1934, had appeared 
under orders of his sui^erior officers in the United States 
Army for the purpose of being examined as a witness; that 
among the matters then under investigation and consider¬ 
ation was the alleged employment of affiant by the Cuban- 
American Manganese Corporation in the matter of pro¬ 
posed legislation providing for the imposition of an excise 
tax on manganese ore to be imported into the haiited States 
from foreign countries, and in connection with the proposed 
Act of Congress, known as House of Representatives Bill 
No. 10236, and further known as the proposed Revenue Act 
of 1932, and the consideration of the War Department of 
the United States of said legislation with a view to making 
statements, recommendations and proposals to the United 
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States Senate and to the Senate Finance Committee there¬ 
in, being the identical matter comprehended and named in 
the indictment herein; that affiant was sworn as a witness 
by the said Committee and was informed bv the Chairman 
of said Committee in the course of a regular meeting there¬ 
of, and at the beginning of his testimony in relation to said 
matter, that anv testimony given bv him would be so given 
with full immunity from penalty or prosecution in any mat¬ 
ter to which the same related, and that any testimony so 
given by him could not be used in any criminal p roceeding 
thereafter; that thereupon and under the compulsion of 
said order and relying upon said promise of immunity, affi¬ 
ant testified fullv and at length as to all his transactions 
and connections with the said Cuban-American Manganese 
Corporation, and stated in detail all his connection, conver¬ 
sation, and correspondence therewith, and jpursuant 
10 to subpoena furnished the Committee with] his per¬ 
sonal files, including check-books, stubs find paid 
checks, and stated the nature of his employment by the said 
corporation the purposes for which he was so employed and 
any and all compensation paid to him by said corporation, 
and any and all statements, actions, or proceedings, made 
or taken by him at any time in connection with saiq pending 
legislation, or said investigation by the War Department. 

That affiant is informed and believes and therefore al¬ 
leges that thereupon other witnesses were called and ques¬ 
tioned concerning facts testified to on said hearings by affi¬ 
ant, and that all the witnesses who were so called were 
questioned only as to matters which had been disclosed 
to the Committee by affiant’s statements as such witness, 
and that but for affiant’s testimony, such witnesses could 
not have been discovered and would not have been called. 

Affiant is further informed and believes that thereafter 
a transcript of the testimony of defendant and of the wit¬ 
ness or witnesses aforesaid before the said Military Affairs 
Committee of the House of Representatives was delivered 
to the United States Attorney for the District of Columbia 
aforesaid, together with papers and records of the defen¬ 
dant and of the aforesaid witnesses, and was by him pre¬ 
sented to the Grand Jury, and that solely upon said trans¬ 
script and said records and without the calling of any wit¬ 
ness this indictment was found and returned; that the 
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Grand Jury aforesaid, did not have or receive any other 
testimony other than the typewritten transcript of the tes¬ 
timony taken before the Military Affairs Committee as 

* 

aforesaid, and did not call or examine any witness to prove 
^ » f^i^^t touchi ng or concerning the charges made against 
affiant and which are contained in said indictment, and 
based its finding and bringing of said indictment sole- 
11 ly and entirely upon the typewritten transcript afore¬ 
said; that all of the testimony so received bv the 
Grand Jury and forming the basis of this indictment was 
and is privileged and hence incompetent and illegal evi¬ 
dence, and, in fact, was inadmissible before the said Grand 

Jury, and would be inadmissible in any court of the United 
States; 

That all of the testimony contained in said transcript 
was that of affiant given under compulsion without any 
waiver of his right to immunity under the Constitution of 
the United States of America, and after full and complete 
promise and assurance on the part of said Committee of his 
immunity from prosecution under Sec. 859 Revised Stat¬ 
utes (28 U. S. C. A. 634) as to any matters concerning which 
he should testify, given as hereinabove narrated. 


Affiant further declares that he has not a copy of the 
minutes of the said Grand Jury, nor any transcript of the 
testimony or proceedings upon which this indictment is 
found and returned; that all of the foregoing are in posses¬ 
sion of the said Grand Jurv, or of the District Attorney of 
the District of Columbia, and that for that reason affiant 
is unable to produce the same; that affiant is unable to in¬ 
spect the minutes of said Grand Jury, or to procure any 
such transcript and for that reason makes this affidavit 
upon information and belief; 

Affiant further states that he was compelled to appear 
and testify before said Committee on several occasions over 
a period of about a year during all of which time he was 
incapacitated from active duty by reason of ill health, and 
undergoing medical treatment; that he is now, and has 
been for a long time in ill health and that the strain and 
worry of this prosecution threatens to further undermine 
and destroy his health unless the same is terminated; that 
he is in financial difficulties and without funds to properly 
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investigate and defend this proceeding, an$ that in 
12 the interests of justice the matters containeld in this 
affidavit should be considered by the Court upon a 
motion to quash the indictment herein. 

JOSEPH I. McMUjLLEN 

Subscribed and sworn to before me this 22nd da\t of Julv, 
1935. 

EMILY V. McKEN|ziE 

(Seal) Notary Public D. C. 

My commission expires April 15, 1940. 

Memorandum 

OCTOBER 28—1935. ! 

Motion to quash indictment heretofore argued and sum- 
mitted—overruled—exception. j 

Demurrer. 1 


Filed November 7 1935 


i 

Comes now defendant, by his attorneys, William E. 
Leahy, William J. Hughes, Jr., and Vincent W. Hallman, 
and for demurrer to the indictment herein says fliat the 
same, and each count thereof, is bad in substance on the 
following grounds: 

o c 

1. In that the indictment charges no offense under the 
Statute herein, to wit, R. S. Sec. 1782, (18 USCA, 8ec. 203) 
as the indictment shows on its face that the matter of pro¬ 
posed legislation providing for imposition of an excise tax 
on manganese ore was not a “proceeding, contract, claim, 
controversy, charge, accusation, arrest, or oilier matter or 
thing in which the United States is a party or directly or 
indirectly interested.’’ 

2. In that the indictment shows on its face that j even if 

the proposed imposition of a tax on manganese ore 
13 is a “matter or thing” within the meaning! of the 
statute, the said indictment also conclusively shows 
on its face that the United States could not be “directly or 
indirectlv interested.” 

3. In that the indictment shows on its face that even if 
the imposition of a proposed tax on manganese was a “mat¬ 
ter or thing” in which the United States was “directly or 
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indirectly interested”, it likewise appears that the said 
“matter or thing” was not “before any department, court 
martial, bureau, officer, etc,” it affirmatively appearing 
that the proposed imposition of a tax on manganese ore was 
pending before Congress, which is not a department of the 
Government or bureau. 

4. In that the indictment shows on its face that the al¬ 
leged “matter or thing” in which the United States was 
allegedly “interested” was pending before Congress and 
not before the War Department; that it is not alleged that 
the defendant appeared before Congress but only before 
the War Department and certain Senators which does not 
constitute a violation of the Statute in that the defendant 
must appear before the “department” or “bureau” in 
which the matter is pending. 

5. In that the phrase “directly or indirectly interested” 
used in the statute refers to a property interest or at least 
an actual interest or interest other than a moral or intel¬ 
lectual or prospective interest, and the indictment shows 

on its face that the United States could have onlv a non- 

* 

pecuniary or prospective interest in the passage of pros¬ 
pective legislation. 

6. In that the indictment is so vague and indefinite as 
not to apprise defendant of the nature of the accusation 
against him, failing as it does to specify how or in what 
manner the defendant would or could render services to 
the corporation in the matter of proposed legislation pend¬ 
ing in Congress by appearing before the War Department, 
and fails likewise to mention the names of the United 

States Senators. 

14 7. In that the indictment is duplicitous, alleging 

that the defendant appeared before the War Depart¬ 
ment and before certain United States Senators. 

8. In that the indictment fails to show what services the 
defendant would or could render and whether on the side of 
or against the “interest” of the United States, and hence 
the indictment fails to disclose the nature of the accusa¬ 
tion against the defendant. 

9. In that the indictment fails to show that the defendant 
agreed to do or did anything in violation of his duties as 
an officer in the Army of the United States, and fails to al¬ 
lege what kind of an officer he was, whether active or re- 
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tired, in the latter of which capacities he could not commit 
the offense charged. 

10. In that it cannot be ascertained from the indictment 
in what way the corporation was a party to or had any in¬ 
terest in any “matter or thing” in which the United States 
was interested. 

11. In that the Statute requires payment to be made in 
the place where the crime is alleged to have been committed 
and the indictment fails to show on its face that the checks 
received by defendant were paid in the District of Columbia. 

12. In that the Statute itself, which defendant is accused 
of having violated, is so vague and indefinite on itp face as 
not to apprise a defendant of what is forbidden or per¬ 
mitted by the Statute and what comes within it od without 
it, and hence defendant is being deprived of his Constitu¬ 
tional right under the Fifth and Sixth Amendments of the 
Constitution to be informed of' the nature and cause of the 
accusation against him, and hence defendant has been de¬ 
nied due process of law. 

13. And for such other causes as appears on the 
15 face of the indictment here. 

WHEREFORE, defendant prays that this de¬ 
murrer be sustained and each and every count of th^ indict¬ 
ment quashed and held for naught and that this defendant 
go hence without day. 

WM E. LEAHY 
WM J. HUGHES Jr 

Attorneys for Defendant. 

VINCENT W. HALLINAN 
San Francisco, Calif. 

Of Counsel. - 

Memorandum. 

NOVEMBER 18—1935. 

Demurrer heretofore argued and submitted—overruled, 
exception. 

Motion for Bill of Particulars. | 

Filed November 26 1935 J 

Comes now the defendant, Joseph I. McMullen, b4 his at¬ 
torneys, William E. Leahy, William J. Hughes, J[r., and 
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Vincent W. Hallinan, and moves the court that the prosecu¬ 
tion be ordered to make more definite, certain and specific 
each and every count of the indictment preferred against 
defendant in this cause with respect more particularly to 
the following averments: 

1. The averment in count 1, paragraph 2, of the indict¬ 
ment 

“said matter was also then and there under consideration 
by the War Department of the United States with the view 
to making statements, recommendations and proposals to 
the United States Senate and to the Senate Finance Com¬ 
mittee in the premises, which proposed legislation was a 
matter in which the United States was interested.’’ 

The defendant moves with respect to this allegation that 
the prosecution supply him with definite information as to: 

(a) Whether the “matter” was under consideration by 
the War Department officially as a result of an offi- 
1(> cial request by the Senate or the Senate Finance 
Committee for “statements, recommendations and 


proposals”; 

(b) In what way the “United States” was “interested”, 
in particular as to what Department of the United States 
was “interested” and in what that interest consisted, and 
whether the interest was a property interest, actually in 
presenti or merely intellectual, remote, or prospective. 

2. As to the allegation that the defendant received in the 
District of Columbia compensation in the sum of $1500.00, 
/. e., a bank check dated July 5, 1932, drawn upon the Chase 
National Bank in the City of New York, which compensa¬ 
tion the defendant “did receive at the time and place afore¬ 
said.” Defendant moves with respect to this allegation 
that the prosecution supply it with definite information: 

(a) As to where the said bank check was paid to defen¬ 
dant, whether in New York City or in Washington, D. C. 

(b) Whether the allegation that the defendant did re¬ 
ceive “at the time and place aforesaid” refers to New 
York Citv or Washington, D. C. 

(c) If it be claimed that defendant received the compen¬ 
sation in Washington, D. C., in the manner aforesaid, in 
what way or through whom did the defendant receive it in 
Washington, D. C.? 
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3. In regard to the allegation that the defendant received 
the compensation aforesaid “in relation to the matter of 
the proposed legislation aforesaid before a certain depart¬ 
ment of the United States, that is to say, the War Depart¬ 
ment of the United States, and before certain officers of the 
United States, that is to say, certain United States Sen¬ 
ators”, the defendant moves that the prosecution supply it 
with definite information as to: 

(a) What were the services rendered and to be rendered 
by the defendant? In what manner or way or by what 
means or through whom was the defendant to redder the 
services ? 

(b) The meaning of “in relation to”; in what manner or 
way or by what means was the compensation received by 
the defendant “in relation to the matter of the proposed 

legislation”? | 

17 (c) Whether the defendant appeared bef'pre the 

War Department of the United States, meaiiing the 
War Department, acting in its official capacity, if so. before 
what officer of the War Department and in what official 
capacity was the officer acting? 

(d) As to appearing before certain United States Sena¬ 
tors, were the said United States Senators acting in their 
official capacity; were they members of the Senate Finance 
Committee, or in what manner or way were they acting 
upon or working upon the said proposed Act of Congress? 

Second Couni. 

Each and every request for definite information above 
with regard to the first count is hereby also requested as 
to the second count. 

WILLIAM E. LEAHY 

WM J. HUGHES Jr. 

VINCENT W. HALLINiN 

per W. E. L. 

Attorneys for Bef^ndayit. 

Memorandum 

Januarv 6—1936. 

Motion for Bill of Particulars heretofore submitted, over¬ 
ruled—exception. 
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Pleas in Bar 
Filed January 10 1936 

********* 

2. As and for a second plea in bar defendant says that 
on or about June 20, 1934 and on dates subsequent thereto 
defendant appeared before the Military Affairs Committee 
of the House of Representatives, its Sub-committee, the 
Chairman and members thereof and gave testimony con¬ 
cerning matters, transactions or things embraced within the 
present indictment and each count thereof; that under the 
Fourth and Fifth Amendments of the Constitution of the 
United States and statutes in this case made and provided 
defendant is immune from prosecution for any matter, 
transaction or thing relative to which he testified or was 
examined; that the matters, transactions or things with 
respect to which he testified are embraced within the pres¬ 
ent indictment and each count thereof and that the said 
alleged offenses embraced within the said indictment ought 
not now to be prosecuted, tried or punished. 

18 3. As and for a third plea in bar of the offenses 

herein defendant says that the said Committee afore¬ 
said, its Sub-committee, Chairman and members thereof 
subpoenaed defendant's books, records and papers, more 
particularly, books, records, papers and correspondence in¬ 
cluding bank records, cancelled checks, check stubs, that as 
a result of the said subpoena the said Committee obtained, 
without consent of defendant, the said papers and records 
and used the said papers and records in the examination of 

defendant in order to obtain defendant's testimony and like- 

* 

wise utilized them to obtain leads with which further to in¬ 
vestigate defendant and the alleged offenses herein, and 
to discover witnesses to the said alleged offenses; that the 
said papers and records of defendant were obtained in vio¬ 
lation of defendant's rights under the Constitution and the 
Fourth and Fifth Amendments thereof and the statutes in 
this case made and provided; that the offenses embraced 
herein the present indictment and each count thereof are 
being prosecuted as a result of the said violation of defen¬ 
dant's rights and the prosecution herein is being* supported 
by the said illegally and unconstitutionally obtained papers 
and documents and hence the defendant says that the al- 



t® 
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leged offenses embraced herein the present indictment and 
each count thereof should not now be prosecuted, tjried or 
punished. 

WM E LEAHY 
WM J HUGHES 
Attorneys for Defendant. 

Washington, D. C., ss: 

Joseph I. McMullen being first duly sworn depoJes and 
says that he is the defendant in the above entitled case, that 
he has read the foregoing pleas in bar and knows the con¬ 
tents thereof, that the same are true. 

Joseph i. McMullen 

Sworn to and subscribed to before me this 10th ilav of 
January, 1936. 

E. LOUISE CHANDLER 
Notary Public , D. C. 
My Commission Expires June ]., 1940 

Service of copy acknowledged Jan. 10, 1936 

JOHN W. FIHELL|Y 
Assist . U. S. 4-tty- 


(Seal) 

19 


Demurrer to Pleas in Bar 
Filed Januarv 16 1936 


* 


# 






Comes now the United States of America, by its [attor¬ 
neys below named, and says that the pleas in bar fijed by 
the defendant in the above-entitled case are, and eich of 
them is, bad in substance. 

LESLIE C GARNETT | 
United States Attorney I 

DAVID A PINE 

Assistant United Stales Atiorney 

JOHN J WILSON 
Assistant United States Atiorney 

Among the matters of law intended to be argued in sup¬ 
port of the above demurrer are the following: 
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1. That neither the appearance of defendant before a 
committee of the House of Representatives, nor the giving 
of testimonv by the defendant, nor both, give the defendant 
immunity from prosecution in this case. 

2. That neither the Fourth nor Fifth Amendments, nor 
the statutes of the United States, give the defendant im¬ 
munity from prosecution in this case by virtue of said ap¬ 
pearance and testimony. 

3. That the alleged fact that the defendant’s books and 
records were subpoenaed by a committee of the House of 
Representatives, and that as a result thereof the commit¬ 
tee obtained, without defendant’s consent, such books and 
records, and used same in the examination of defendant and 
to obtain leads with which further to investigate the defen¬ 
dant, does not prevent the prosecution of this defendant 
in this case by reason of the Fourth and Fifth Amendments 
to the Constitution, or the statutes of the United States, or 
otherwise. 

4. That the defendant, whether under subpoena or other¬ 

wise, could not have been compelled to answer ques- 
20 tions before a congressional committee which might 
tend to incriminate him, but, having answered, he ob¬ 
tains no immunitv, but onlv the right that no testimonv 
given by him shall be used as evidence in a criminal pro¬ 
ceeding against him. 

5. That the fact that the defendant appeared and gave 
testimony concerning the matters, transactions and things 
embraced within the present indictment, and each count 
thereof, as alleged in the plea in bar number two, does not 
give the defendant immunity under the Fourth and Fifth 
Amendments to the Constitution, nor under the appropriate 
federal statutes. 

6. That defendant’s papers and records were not ob¬ 
tained in violation of defendant’s rights under the Fourth 
and Fifth Amendments of the Constitution and the appro¬ 
priate federal statutes, inasmuch as defendant could have 
refused to answer or produce the papers, or both, on the 
ground that his testimony or production of papers, or both, 
might tend to incriminate him, without the imposition of 
any punishment for such refusal. 

7. And for other matters apparent of record. 
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Memorandum 

January 24—1936. 

Demurrer to second and third pleas in bar argued and 
sustained, exception. 

Flea in Bar of Former Jeopardy. 

Filed February 10 1936 

# * * * & * # * 

Comes now defendant, Joseph I. McMullen, by his attor¬ 
neys, William E. Leahy, William J. Hughes, Jr. ai:.d Vin¬ 
cent W. Hallinan, and files this his plea in bar of the prose¬ 
cution herein and each and every count thereof, and says 
that he has already been put in jeopardy for the ojffenses 
herein charged; that on, to wit, April 16, 1935, the said de¬ 
fendant was given an official reprimand by the Secretary of 
War, through the Adjutant General of the Army, 
21 and the said reprimand was spread upon the defen¬ 
dant’s military record, which official reprimand is at¬ 
tached hereto and made a part hereof. That the said offi¬ 
cial reprimand was intended to be and does in fact consti¬ 
tute a punishment for the said alleged offenses coniprised 
in the indictment herein; that, therefore, the prosecution 
of the said alleged offenses should not be herein maintained 
and that the alleged offenses embraced within the spud in¬ 
dictment and each count thereof ought not to be prosecuted, 
tried or punished, and that the present prosecution is, 
therefore, in violation of defendant’s rights und^r the 
Fifth Amendment of the Constitution of the United States, 
and all this the defendant is prepared to verify. 

JOSEPH I. MCMULLEN 

Defendant. 

WM E. LEAHY 
WM J HUGHES Jr. 

Attorneys for Defendant. 

City of Washington, 

District of Columbia, ss: 

Joseph I. McMullen being first duly sworn deposes and 
says that he is the defendant in the above-entitled cause; 
that he has read the foregoing plea in bar of formeij jeop- 
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ardy and knows the contents thereof; that the same are 
true. 

Joseph i. McMullen 

Subscribed and sworn to before me this 10th day of Feb¬ 
ruary 1936. 

emily v. McKenzie 

(Seal) Notary Public , I). C. 

Received copy of the foregoing* plea in bar of former 
jeopardy this 10th day of Feb 1936 

D A PINE 
Asst U S Atty 

22 AG 201 McMullen, Joseph I. April 16, 1935. 

An investigation by The Inspector General. 

Thru: The Judge Advocate General, 

Colonel Joseph I. McMullen, Judge Advocate Gen¬ 
eral’s Dept. 

1. You have recently appeared before an officer of (he 
Inspector General’s Department as a witness in your own 
behalf during an investigation he was making into allega¬ 
tions that vou had misconducted vourself in the discharge 
of your official duties as Chief of the Patents Section, Judge 
Advocate General’s Office. 

2. That investigation has been completed and has been 
before the Secretary of War for his personal consideration. 

3. It is affirmatively established therein that you caused 
government business connected with patent claims, with 
which you were associated in your official capacity, to be 
placed with a law firm with which a member of your im¬ 
mediate family was employed. It is further established 
that you engaged in private legal activities for compensa¬ 
tion as attornev for firms whose interests were closelv re- 
lated to the interests of the Government. 

4. So scandalous was your action in this latter matter 
that positive steps looking to your trial by court martial 
therefor would be taken did not the statute of limitations 
set forth in the Articles of War interpose a bar to the prose¬ 
cution of such trial. 

5. The Secretary of War, however, directs me to convey 
to you his deepest censure for both these acts, which he re- 
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gards as violative of the ethics and standards of the ser¬ 
vice, and to spread upon your military record this letter of 
reprimand as the official expression of the War Depart¬ 
ment’s reprobation for your established misconduct. 

JAMES F. McKINLEY 
Major General, 
The Adjutant General. 

Executive 

JAG 201 1st Ind. 

War Department, J.A.G.O., April 18, 1935.—To! Colonel 

Joseph I. McMullen, J.A.G.D., Biverside 
Apartments, 2145 C St., N. W., gashing 
ton, I). C. 


23 Demurrer to Plea in Bar of Former Jeopardy 

Filed Februarv 13 193G 


* 


*• 




* 


*• 


Comes now the United States of America, through its at¬ 
torney, Leslie C. Garnett, and says that the plea in bar of 
former jeopardy, heretofore filed herein, is bad I in sub¬ 
stance. 

LESLIE C GARNETT 

i 

United States Attorney 
DAVID A PINE 
Assistant United States Attorney 
JOHN J WILSON 
Assistant United' States Attorney 

Note: Among the matters of law intended to be argued 
at the hearing of the foregoing demurrer are the following: 

1. The said plea fails to allege a defense to the indictment 
and prosecution. 

2. The said plea does not allege facts sufficient jo main¬ 
tain a defense of former jeopardy. 

3. The said plea fails to show that the said defendant is 
subject, for the same offense, to be twice put in jeopardy. 

4. The reprimand by the Secretary of War, referred to 
in said plea, does not constitute former jeopardy. 

5. The proceedings in the War Department, out|lined in 
said reprimand, could not form the basis for jeopardy 
within the purview of the Fifth Amendment to tjie Con¬ 
stitution. 
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6. The said reprimand does not constitute a punishment 
for the offenses alleged in the indictment. 

7. The charge or charges, said to he established in said 
reprimand, are not identical with the offenses alleged in 
the indictment. 

8. And for> other reasons apparent of record. 

24 Memoranda 
MARCH 4—1936. 

Demurrer to defendant’s plea of former jeopardy here¬ 
tofore argued and submitted, sustained,—exception. 

MARCH 6—1936. 

Arraigned: Plea not guilty. 

APRIL 30—1936. i 

Trial resumed, same jury—Verdict guilty as to first count 
of indictment. 

Motion in Arrest of Judgment. 

Filed May -4 1936 

#*#*#*#** 

Comes now the defendant by his attorneys and respect¬ 
fully requests the Court to arrest the judgment heretofore 
entered herein on April 30, 1936, and for reasons therefor 
assigns: 

1. That the alleged judgment is null, void and of no ef¬ 
fect. 

2. The Court erred in denying defendant’s Motion to 
Quash. 

3. The Court erred in denying defendant’s Demurrer. 

4. The Court erred in denying defendant’s Motion for a 
Bill of Particulars. 

5. The Court erred in denying defendant’s Plea in Bar 
of Immunity. 

6. The Court erred in denying defendant’s Plea in Bar 
of Former Jeopardy. 

7. In that the indictment shows on its face that the 

25 matter of proposed legislation alleged in the indict¬ 
ment could not have been under consideration on 
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July 6,1932, this Court taking judicial notice of the passage 
of the Bill June 6, 1932. 

8. In that the indictment shows on its face tha*; the al¬ 
leged offense was barred by the Statute of Limits,tions in 
that this Court, taking judicial notice of the passage of H. R. 
10236, the Revenue Act of 1932, on June 6, 1932, the indict¬ 
ment was found more than three years after the passage of 
the said Bill and hence no matter of proposed legislation 
could have existed subsequent to June 6, 1932. 

WM E. LEAHY | 

WM J. HUGHES Jr | 

Attorneys for Defendant. 

f. bruce McMullen, 

San Francisco, California, 

Of Counsel. j 

To: j 

Honorable Leslie C. Garnett, 

United States Attorney. 

David A. Pine, 

John H. Wilson, | 

Assistant United States Attorneys. 


Take notice that the above Motion will be for hearing in 
accordance with the rules, oral argument being requested. 

WILLIAM E. LEAHY, 
WILLIAM J. HUGHES] Jr., 
Washington, D. C. 

Attorneys for Defendant. 

f. bruce McMullen, 

San Francisco, California, 

Of Counsel. 


Service acknowledged this 4th day of May, 1936. 


WILLIAM HITZ, Jr. 

Assistant United States Attorney. 
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26 Motion for Neiu Trial. 

Filed May -4 1936 

* * # * * # # * # 

Comes no>v the defendant by his attorneys and respect¬ 
fully requests the Court to set aside the verdict rendered 
herein on April 30, 1936, and to grant a new trial on the 
following grounds: 

1. The verdict is contrarv to the evidence. 

mi 

2. The verdict is contrarv to the weight of the evidence. 

3. The Court erred in holding as a matter of law, even 
under the facts and circumstances of this case, that com¬ 
pensation was received in the District of Columbia. 

4. The Court erred in holding as a matter of law that 
venue was proved in the District of Columbia. 

5. The Court erred in permitting the Government, under 
objection, to introduce testimony to vary the terms of the 
letter of July 5, 1932, no proper foundation having been 
laid. 

6. The Court erred in permitting the Government, after 
the witness Morton’s recollection was exhausted, to enquire 
a second time as to whether in his conversation with defen¬ 
dant it was understood that One Thousand Dollars, 
($1,000.00), would constitute payment for alleged services 
rendered in April, 1932. 

7. The Court erred in permitting the prosecution to in¬ 
troduce in evidence and argue to the jury alleged admis¬ 
sions of defendant, there being no proof of the corpus 
delicti. 

8. The Court erred in denying defendant’s motions for a 
directed verdict. 

9. The Court erred in denying the defendant’s requests 
for instructions to the jury. 

10. The Court erred in its instructions to the jury. 

11. In that the Court permitted evidence to be in- 

27 troduced which evidence was barred by the Statute 
of Limitations. 

12. In that the evidence shows that the alleged offense 
was barred by the Statute of Limitations. 

13. In that the Court permitted evidence to be introduced 
as to alleged services at times wherein no matter of pro- 



JOSEPH I. MCMULLEN VS. UNITED STATES OF AMERICA. 25 


posed legislation was under consideration by thfe Senate 
Finance Committee or the War Department. 

14. And for such other reasons as may appear herein and 
will be argued at the hearing. 

WM E. LEAHY 
WM J HUGHES Jr 
Attorneys for Defendant. 

f. bruce McMullen, 

San Francisco, California, 

Of Counsel . 

To: 

Leslie C. Garnett, 

United States Attorney. 

David A. Pine, 

John H. Wilson, 

Assistant United States Attornevs. 

•/ 

Take notice that the above Motion will be for hearing in 
accordance with the rules oral argument being requested. 

WILLIAM E. LEAHY,1 
WILLIAM J. HUGHES}, Jr., 
Washington, D. C. I 
Attorneys for Defendant. 

f. bruce McMullen, 

San Francisco, California, 

Of Counsel. j 

Service acknowledged this 4th day of May, 19&6. 

WILLIAM HITZ, Jr. | 

Assistant United States Attorney. 

28 Supreme Court of the District of Columbui 

FRIDAY, MAY 8" A. D. 1936 

THE COURT RESUMES ITS SESSION PURSUANT 
TO ADJOURNMENT: MR. JUSTICE O’DONOGHUE, 
PRESIDING 

********* 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
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and by his attorneys Messrs. William E. Leahy and William 
J. Hughes, Jr.; and thereupon the defendant’s motion in 
arrest of judgment and motion for a new trial coming on 
to be heard, each is submitted to the Court without argu¬ 
ment, and each is by the Court overruled, to which action 
of the Court the defendant by his attorneys prays an ex¬ 
ception which is noted; whereupon it is demanded of the 
defendant what further he has to sav wliv the sentence of 
the law should not be pronounced against him and he says 
nothing except as he has already said; and thereupon it 
is considered by the Court that for his said offense the de¬ 
fendant be imprisoned in the Washington Asylum and Jail 
for the period of Six (6) months and pay a fine of One 
Thousand Dollars, said sentence to take effect from and 
including this date; whereupon the defendant herein, by 
his attorneys, files a notice of appeal in this case, and de¬ 
posits with the Clerk of this Court the sum of Twelve Dol¬ 
lars ($12.00) to cover appellate costs, which said sum to¬ 
gether with a copy of said notice of appeal and a copy of 
the docket entries are forwarded this day to the Clerk of 
the United States Court of Appeals for the District of 
Columbia; and thereupon the Court fixes the amount of 
bond for the appearance of the defendant on appeal at Two 
Thousand Dollars; whereupon the defendant enters into a 
recognizance in the sum of Two Thousand Dollars, with 
Milton S. Kronheim as surety, to forthwith surrender him¬ 
self to the custodv of the Marshal of the District to 
29 be dealt with and proceeded against according to 
law in case the judgment appealed from shall be af¬ 
firmed, or the appeal for any cause dismissed, or the judg¬ 
ment be reversed and a new trial ordered, or if he, the said 
defendant, depart the Court without leave. 

Notice of Appeal 
Filed May 8 1936 

####*#*** 

Joseph I. McMullen, 3409 North Fifteenth Street, Claren¬ 
don, Virginia. 

(Name and address of appellant) 

William E. Leahy, Investment Building, 

William J. Hughes, Jr., Washington, D. C. 
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F. Bruce McMullen, 369 Pine Street, San Franclisco, Cali¬ 
fornia, 

(Name and address of appellant’s attorney) 

Offense Violation of Section 113, Criminal Code,! 18 USCA 
203. 

Date of judgment May 8, 1936. 

Brief description of judgment or sentence Six months and 
$1,000.00 fine. j 

Name of prison where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to jthe Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. | 

JOSEPH I. McMULLjEN 

Appellant. 

WILLIAM E. LEAH^l 
WM J. HUGHES Jr I 
F. BRUCE McMULLEjN 
Attorneys for Appellant. 

Date May 8, 1936. 

Grounds of Appeal 

The indictment alleges receipt of compensation July 6, 
1932. The evidence showed payment to defendant by a 
check drawn on a New York bank and paid in New York. 
The check was deposited in Washington, D. C., and under 
the special deposit agreement and Burton v. United States, 
196 U. S. 283, the venue of the offense was New York City. 
In addition defendant assigns as error the overruling of 
the Motion to Quash, the Demurrer, the Plea in Biir of Im¬ 
munity, the Motion for a Bill of Particulars, the Plea in 
Bar of Former Jeopardy. Also defendant avers that the 
alleged offense is barred by the Statute ofi Limita- 
30 tions, and that there was no proposed legislation be¬ 
fore the Senate Finance Committee as of jthe date 
alleged in the indictment or the different date proved at 
the trial, which is likewise alleged as error. Further there 
was no proof of the corpus delicti , except by the alleged ad¬ 
missions of the defendant, which is also error. 

Received Copy of the aforegoing this 9th day of May 
1936 ' “ I 


DAVID A PINE 
Asst U S Atty 
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Order Extending Time for Filing and Settlement of Bill 
of Exceptions and For Other Purposes. 

Filed May 21 1936 

********* 

Upon consideration of motion by counsel for the defen¬ 
dant, and for good cause shown, it is by the Court, this 
21st day of May, 1936, ordered as follows: 

1. That the time for settlement and filing of the bill of 
exceptions in the above entitled cause is hereby extended 
to and including the 5th day of August, 1936; 

2. That the time for filing by defendant of an assignment 
of errors and bill of exceptions is hereby extended to and 
including the 20th day of June, 1936; 

3. That thp Government shall serve its proposed amend¬ 
ments to the bill of exceptions bv the lOtli dav of Julv, 
1936; 

4. That the defendant shall serve his objections to the 
proposed amendments by the 20th day of July, 1936; 

5. That the bill of exceptions shall be brought to the at¬ 
tention of the Court on the 25th day of July, 1936, for the 
purpose of settling said bill of exceptions. 

i DANIEL W. 0 ’DONOGHUE 

No objection: Justice 

DAVID A PINE, Asst U S Atty 
JOHN J WILSON “ “ “ 


31 Assignment of Errors. 

Filed June 5 1936 

********* 

Comes now the defendant by his attorneys and for as¬ 
signment of errors committed by the Court during the trial 
of the above entitled case respectfully says that the Court 
erred: 

1. In overruling the Motion to Quash. 

2. In overruling and in not sustaining defendant’s De¬ 
murrer to the Indictment. 

3. In denying defendant’s Motion for a Bill of Partic¬ 
ulars. 

4. In sustaining the Government’s Demurrer to defen¬ 
dant ’s second and third Pleas in Bar. 

5. In sustaining the Government’s Demurrer to defen¬ 
dant’s Plea in Bar of Former Jeopardy. 
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6. In permitting the Government, over objection jand ex¬ 
ception, to introduce in evidence so much of the | Senate 
Journal of the 72nd Congress, first session, as reciied pro¬ 
ceedings before April 19, 1932, and were subsequent) to May 
9, 1932, the defendant’s position being that there could be 
nothing pending before the Senate Finance Committee with 
respect to the charges herein except between April) 19 and 
May 9, 1932. 

7. In admitting, over objection and exception, the entries 
in the said Journal of June 4, June 6 and a second entry 
on June 6, the ground of the objection being the same as in 
the last assignment. 

8. In permitting the witness Williams to testify, ever ob¬ 
jection and exception, as to stock ownership of the Cuban- 
American Manganese Corporation, the Freeport Texas 
Company, the Freeport Sulphur Company and the Cuban 
Mining Company from April to the end of June, 1932. 

9. In permitting the witness Williams, over objection 

and exception, to testify as to anything that hap- 
32 pened prior to April 19 with reference to the defen¬ 
dant, on the ground that it was not within the terms 


of the Indictment. 

10. In permitting the Government to introduce in evi¬ 
dence, over objection and exception, Government’s Ex¬ 
hibits W-l, W-2, W-3, W-4, W-5, W-6, W-7, W-8, Cil, C-2, 
C-3, C-4, L-l and L-2. 

11. In overruling with exception defendant’s motion to 
strike out Government’s Exhibits W-l to W-4 inclusive on 
the ground that they ante-dated June 6, 1932, and there¬ 
fore being acts and transactions which occurred before the 
three year period of the Statute of Limitations were barred 

bv the Statute of Limitations. 

* 

12. In permitting the Government, over objection and 
exception, to refresh the memory of the witness Moi}ton by 
a leading question as to whether alleged compensatidn paid 
the defendant was for services in the past or for future 
services. 

13. In permitting the witness Morton to testify, over ob¬ 
jection and exception, as to how he had come to be intro¬ 
duced by the defendant. 

14. In permitting the Government to introduce in evi¬ 
dence, over objection and exception, Government’s Exhibit 
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H-l, the ground of the objection being that it ante-dated the 
Statute of Limitations. 

15. In refusing, over objection and exception, to permit 
the defense^ with reference to Government’s Exhibits W-l, 
C-2 and C-4 to enquire of the defendant whether it was not 
his custom and practice to help people who came to the 
War Department. 

16. In refusing to grant, over objection and exception, 
defendant’s motion made at the close of the Government’s 
case for a directed verdict and renewed at the close of tes- 
timonv on both sides. 

17.! In refusing, over objection and exception, to 
33 grant defendant’s Instruction I. 

18.i In refusing, over objection and exception, to 
grant defendant’s Instruction II. 

19. In refusing, over objection and exception, to grant 
defendant’s Instruction III. 

20. In refusing, over objection and exception, to grant de¬ 
fendant’s Instruction IV. 

21. In refusing, over objection and exception, to grant 
defendant’s Instruction V. 

22. In refusing, over objection and exception, to grant 
defendant’s Instruction VI. 

23. The Court erred in its general charge to the jury in 
respect to the matters objected and excepted to by the de¬ 
fendant at the conclusion of said charge. 

24. The Court erred in overruling the defendant’s Mo¬ 
tion in Arrest of Judgment. 

25. The Court erred in overruling the defendant’s Mo¬ 
tion for a new trial. 

26. The Court erred in other respects apparent of record. 

i WM E. LEAHY 

! WM J HUGHES Jr 

Attorneys for Defendant. 

f. bruce McMullen, 

San Francisco, California, 

Of Counsel. 

June 5, 1936. 

Service of copy of foregoing Assignment of Errors ac¬ 
knowledged this 5th day of June, 1936. 

DAVID A PINE 

i Assistant District Attorney. 
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34 Supreme Court of the District of Columbia 

THURSDAY, JUNE 18" A. D. 1936 

THE COURT RESUMES ITS SESSION PURSUANT 
TO ADJOURNMENT: MR. JUSTICE O’DONOferHUE, 
PRESIDING [ 

* # * * • # * tfj* 

Now comes here the defendant by his attorneys jMessrs. 
William E. Leahy and William J. Hughes, and prays the 
Court to sign and make a part of the record his Billj of Ex¬ 
ceptions taken during the trial of the case and fihjid with 
the Court on the 18th day of June, A. D. 1936, wdiich is ac¬ 
cordingly done. 

Designation. of Record . 

Filed June 5 1936 

The clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare the transcript of record on appeal 
in the above entitled case, and the following papers are 
designated as necessary to be copied: 

1. The Indictment, omitting the second count thereof. 

2. Memorandum, plea of Not Guilty. 

3. Memorandum, leave of Court first granted. Defen¬ 
dant withdraws plea of Not Guilty and files a Motion to 
Quash the Indictment. 

4. Motion to Quash. 

5. Memorandum, Motion to Quash overruled with excep¬ 
tion. 

6. Demurrer to Indictment. 

7. Memorandum, Demurrer overruled with exception. 

8. Motion for Bill of Particulars. | 

9. Memorandum, Motion for Bill of Particulars overruled. 

10. Pleas in Bar, omitting first Plea. 

35 11. Government’s Demurrer to Plea in Bar. 

12. Memorandum, order sustaining Government’s 
Demurrer to second and third Pleas in Bar. 

13. Plea in Bar of Former Jeopardy. 

14. Government’s Demurrer to Plea in Bar of Former 
Jeopardy. 
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15. Memorandum, order sustaining Government’s De¬ 
murrer to defendant’s Plea of Former Jeopardy. 

16. Memorandum, Defendant’s plea of not guilty. 

17. Memorandum, verdict of guilty. 

18. Motion in Arrest of Judgment. 

19. Motion for new trial. 

20. Memorandum, order overruling Motion in Arrest of 
Judgment and Motion for new trial. 

21. The Judgment. 

22. Memorandum, notice of appeal filed and docket fees 
paid. 

23. Orderi extending time within which to file Bill of Ex¬ 
ceptions. 

24. The Assignment of Errors. 

25. The Bill of Exceptions. 

26. This Designation. 

, WM E. LEAHY 

WM J HUGHES Jr 
Attorneys for Defendant. 

f. bruce McMullen, 

San Francisco, California, 

Of Counsel. 

Service of a copy of the above is acknowledged this 5th 
dav of June, 1936. 

36 * DAVID A PINE 

Let this Designation be filed and let the record be made 
up as therein directed. 

DANIEL W. 0 ’DONOGHUE 

Justice 

37 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 33, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in the case of the United States v. Joseph I. Me- 
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Mullen , Criminal No. 56223, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONW WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 23rd day of June, 1936. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 
Clerk . 

By CHAS. B. COFLIN, 
Assistant Clerk. 

38 In the Supreme Court of the District of Columbia 

United States Court of Appeals for the District! of Co¬ 
lumbia Filed Jun 26 1936 

MONCURE BURKE 

j Clerk 

Holding a Criminal Term 

Criminal No. 56,223. | 

United States of America 
vs. 

Joseph I. McMullen 
Bill of Exceptions 

Be it remembered that this cause came on for irial on 
April 28, 29, and 30, 1936, before Mr. Justice O’Dojaoghue, 
Criminal Court No. One. 

The United States of America was represented bjr David 
A. Pine, Esq. and John J. Wilson, Esq., Assistant United 
States Attorneys. The defendant was represented by Wil¬ 
liam E. Leahy, Esq., William J. Hughes, Jr., Esq., and F. 
Bruce McMullen, Esq. 

Whereupon the jury was duly sworn to try said cause 
and opening statements were made on behalf of the Gov¬ 
ernment and the defendant. 

To maintain the issues upon its part joined the United 
States introduced the following evidence and the following 
proceedings were had: 

Charles C. Miller was called as a witness on behalf of the 
United States and having been first duly sworn wa$ exam¬ 
ined and testified in substance as follows: 
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That he is Assistant Chief Clerk, Officers’ Division, Ad¬ 
jutant General’s Office, War Department, and has held that 
position about fifteen years; in such position he has charge 
and custody of the records of the Regular Army officers and 
in response to a subpoena duces tecum has brought with 
him the originals or duly authenticated copies of papers 
relating to the service of the defendant Joseph I. McMul¬ 
len, which papers have been taken from the files of the 
War Department; that he knows Colonel Joseph I. McMul¬ 
len when he sees him and pointed out the defendant in the 
courtroom; that the records brought by the witness have 
been taken from the files of the War Department in respect 
to the same Joseph I. McMullen whom witness pointed out 
in open court. Thereupon the papers brought by the wit¬ 
ness were offered in evidence and marked Govern- 
39 ment’s Exhibits M-l to M-6, both inclusive. In re¬ 
sponse to an inquiry by defense counsel Government 
counsel stated that the purpose of introducing these papers 
is to show that during the period of time involved in this 
case Joseph I. McMullen was an officer in the employ of 
the United States; that some of the papers run as late as 
November, 1932; and that the purpose of putting in those 
that run until November, 1932, is to show by further testi¬ 
mony that the witness has examined the files of the War 
Department and that there was no change in the commission 
status of defendant from 1922 until November, 1932, and 
that the defendant was a Lieutenant-Colonel in 1922 and 
was promoted to Colonel in November, 1932. Thereupon 
without objection the above-mentioned exhibits were re¬ 
ceived in evidence and read to the jury. 

Government’s Exhibit M-l was a copy of commission 
signed and sealed by the President by the Secretary of War 
and recorded by the Adjutant General February 2nd, 1922, 
by the terms of which the President nominated and by and 
with the consent of the Senate, appointed Joseph Irving 
McMullen Lieutenant Colonel in the Judge Advocate Gen¬ 
eral’s Department of the Regular Army of the United 
States to rank as such from the seventeenth day of June, 
1921, and to continue in force during the pleasure of the 
President and given under his hand in the District of 
Columbia the 21st day of December, 1921. 
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Government’s Exhibit M-2 was the oath of office taken 
by Joseph Irving McMullen by the terms of which he stated 
that having been appointed Lieutenant Colonel, Judge Ad¬ 
vocate, in the Regular Army he solemnly swore to support 
and defend the Constitution of the United States against 
all enemies, etc. which was sworn to and subscribed bv 
Joseph I. McMullen on the 3rd day of February, ;.922, be¬ 
fore a Colonel, Judge Advocate. This oath of office states 
that the commission for which this oath was taken had been 
previously accepted by letter dated November 30, 1921. 

Government’s Exhibit M-3 was a copy of recess commis¬ 
sion signed bv the President bv the Secretarv of War and 
recorded November 14, 1932, by the Adjutant Geijieral by 
the terms of which the President of the j United 
40 States appointed Joseph I. McMullen Colonel in the 
Judge Advocate General’s Department in thje Regu¬ 
lar Army of the United States to rank as such fitom No¬ 
vember 1st, 1932. This commission was dated in tjhe City 
of Washington November 2nd, 1932. j 

Government’s Exhibit M-4 was the oath of office taken 
by Joseph I. McMullen by the terms of which he stated 
that having been appointed Colonel, Judge Advocate Gen¬ 
eral’s Department, in the Regular Army he solemnly swore 
to support and defend the Constitution of the United States, 
etc. which oath was sworn to and subscribed by Joseph I. 
McMullen on the 5th day of November, 1932, before a Ma¬ 
jor in the Judge Advocate General’s Department, t|he oath 
of office stating that the commission for which tl^is oath 
was taken had not been previously accepted. 

Government’s Exhibit M-5 was a copy of a commission 
signed bv the President bv the Secretarv of War hnd re- 
corded by the Adjutant General February 1st, 1933^ by the 
terms of which the President nominated and by and yitli the 
consent of the Senate appointed Joseph Irving MckMullen 
Colonel in the Judge Advocate General’s Department in 
the Regular Army of the United States to rank as such 
from the 1st day of November, 1932, the commission to con¬ 
tinue in force during the pleasure of the President of the 
United States and was given under the President’s hand at 
the Citv of Washington the 25th dav of Januarv 1933. 

Government’s Exhibit M-6 was the oath of offici taken 
by Joseph I. McMullen by the terms of which he stated that 
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having been appointed Colonel, Judge Advocate General’s 
Department, in the Regular Army he solemnly swore to 
support and defend the Constitution of the United States, 
etc., which oath of office was sworn to and subscribed by 
Joseph I. McMullen the 27th day of February, 1933, before 
a Captain in the Judge Advocate General’s Department, 
the oath stating further that the commission for which this 
oath of office was taken had been previously accepted under 
date of November 5, 1932. 

The witness further testified that he had made an ex¬ 
amination of all the papers on file and in his custody be¬ 
tween December 21, 1922, and November 1, 1932, in 
41 relation to defendant and that between those dates 
there had been no change in his commission status; 
that there had been leaves of absence, detached service, and 
furloughs; that he had not been separated from the ser¬ 
vice, had nbt been discharged, had not been retired, and 
had not resigned. 

On cross-examination witness testified that he had before 
him the dates of the leaves of absence and that in 1932 there 
were leaves of absence between February 26 and March 7; 
between Match 16 and April 6; between April 8 and April 
16. Witness then identified a document handed to him by 
defense counsel as a Special Order 36 of the War Depart¬ 
ment, dated I February 12, 1932, granting leaves of absence 
to certain named officers and in paragraph 26 of this Spe¬ 
cial Order the defendant was directed to report in person 
to the President of the Army Retirement Board in Wash¬ 
ington for examination by the Board at such time as the 
President thereof may designate and upon completion of 
his examination to return to the place of receipt by him of 
this order. 

On re-direct examination the witness looked at the entry 
next succeeding the entry under date of February 12, 1932, 
ordering defendant to appear before a Special Retirement 
Board. This entry is dated April 8, 1932, and provides 
that by direction of the President paragraph 26 of Special 
Order 36 of the War Department 1932 directing Lieutenant 
Colonel Joseph I. McMullen, Judge Advocate General’s 
Department, to appear before the Army Retirement Board 
at Washington is revoked. 
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Whereupon Pearson E. Neiman was caljed as a 

42 witness for and on behalf of the United Stdtes, and 
having been first duly sworn, was examined and tes¬ 
tified as follows: 

That he is the Secretary of the Cuban American Man¬ 
ganese Corporation and had acted as such since 1931; and 
that the headquarters of that Corporation is New York 
City. The witness identified Government’s exhibit P-1, as 
an impression of the corporate seal of the said Corpora¬ 
tion which was thereupon introduced in evidence without 
objection, and testified that the corporation did business 
as a corporation in 1932, and does business as a Corpora¬ 
tion now. 

Whereupon T. E. Billings was called as a witness for 
and on behalf of the United States, and having been first 
dulv sworn, was examined and testified as follows: 

That he is a special agent of the Federal Bureau of In¬ 
vestigation, Department of Justice, assigned to an|d living 
in Los Angeles, California; that in the year 1932 he was 
assistant clerk of the Senate Finance Committee and had 
active charge of the clerical work for the Committee with 
offices in the Senate Office Building, Senator Reed Smoot 
was Chairman, Senator Watson of Indiana, Senator 
Reed of Pennsylvania, Senator Shortridge, Senator Cor¬ 
dell Hull, Senator Harrison, Senator King, Senator Bing¬ 
ham and several others were members of the Corhmittee. 
On April 4, 1932, the Revenue Bill of 1932 was referred to 
the Senate Finance Committee. This bill was H. R. 10236. 
It had already passed the House. Section 601 of that Bill 
when it was referred to the Senate Finance Com- 

43 mittee contained a provision that the taxes proposed 
to be imposed by Section 601 were to be imposed not¬ 
withstanding any treaty provision to the contrary. While 
the Bill was under consideration by the Senate Finance 
Committee several amendments were presented, one of 
them by Senator Oddie. The witness did not recall the ap¬ 
proximate date, the Oddie amendment was referred to the 
committee, but it was between April 4 and April 19, 1932. 
Senator Oddie’s amendment to Section 601 of the Act pro¬ 
vided an excise tax of one cent a pound on importations of 
manganese ore into the United States. The Senate 
Finance Committee held both open hearings and executive 
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sessions on the Revenue Bill of 1932; the witness attended 
the open hearings. Senator Oddie appeared on April 19, 
1932, before the Committee to sponsor his proposed amend¬ 
ment. The Senate Finance Committee reported the Bill to 
the Senate Mav 9, 1932. The Oddie amendment was de- 
feated; it \yas not made part of the Bill as the Bill was re¬ 
ported back to the Senate. As to the treaty provision in 
Section 601 the Committee struck out the word “treaty’’ 
so as to make that Section read that the excise taxes were 
applicable notwithstanding provisions of “law” to the con¬ 
trary. In other words, if there were a treatv to the con- 
trary the tax would not be imposed. Senator Oddie’s pro¬ 
posed amendment was a proposed amendment to Section 
601 of the Act which Section included, originally, the 
“treaty” provision. 

On cross-examination bv the defendant’s attornevs the 

* » 

witness identified a publication known as “Hearings Be¬ 
fore the Copimittee on Finance, United States Senate, 72nd 
Congress, First Session, on H. R. 10236” which contained 
the testimony of witnesses before the Committee. The Bill 
came to the Senate from the House on April 4 and was re¬ 
ferred to the Senate Finance Committee on that date. The 
witness identified the Bill as it came to the Senate and after 
examining Section 601 stated that Section 601 did not pro¬ 
vide for a tnx on manganese, there being no provision what¬ 
ever in the Bill as it passed the House for the imposition 
of anv tax on manganese ore. However, as the Bill came 
over from the House there was a provision that the taxes 
imposed under Section 601 should be imposed notwith¬ 
standing th<> provisions of any treaty. Such taxes included 
taxes on crude oil, grape concentrate and two or three 
other items, and as the Bill came to the Senate Finance 
Committee such taxes would be imposed notwithstanding 
the provisions of any treaties with any countries. 
44 As to the date on which Senator Oddie proposed the 
amendment before the Senate Finance Committee, 
this would be shown by the Congressional Record and not 
in the Committee minutes; his onlv definite recollection as 
to dates in connection with this amendment being Senator 
Oddie’s appearance before the Committee on April 19. 
The witness had no independent recollection that Senator 
Oddie ? s amendment was under consideration bv the Senate 

ms 
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Finance Committee before April 19, when Senator Oddie 
appeared. The Committee had not at that time met in 
executive session and did not give consideration to the 
various provisions of the Bill. The first time any consid¬ 
eration was given to Senator Oddie’s amendment was on 
April 19 when he appeared before the Committee, ind when 
the Committee heard other witnesses, Mr. George Gordon 
Battle and Mr. Adkerson, President of the Manganese As¬ 
sociation. Mr. Battle appeared with reference to the spe¬ 
cific provision in the Bill to the effect that a tax pould be 
imposed notwithstanding any “treaty” provisions; Mr. 
Battle wanted this eradicated from the Bill. The witness 
turned to Page 871 of the “Hearings Before the Commit- 
tee on Finance” and after examining it stated that it 
showed that Senator Oddie’s statement to the Comjmittee in 
support of his proposed amendment was on April 19, 1932. 
Mr. Adkerson, President of the Manganese Association, 
was likewise in favor of the imposition of a tax on man¬ 
ganese coming into the country for the purpose d>f stimu¬ 
lating the domestic production of manganese. Both Sen¬ 
ator Oddie and Mr. Adkerson argued in favor of a tax on 
incoming manganese. Mr. George Gordon Battle was at¬ 
tempting to have eliminated from the Bill the “treaty” 
provision of Section 601, i. e., he was seeking to reinstate 
the protection of treaty provisions. These three men ap¬ 
peared before the Committee on the nineteenth of April, 
and the witness did not recall any one appearing subsequent 
to that date. 

As to the action of the Committee on the Oddicj amend¬ 
ment there was a vote taken on that amendment | and the 
Minutes of the Committee would show it. The witness had 
no independent recollection of the date of the vote except 
that it was subsequent to April 21 and before May 9, May 
9 being the date on which the Committee reported the Bill 
out to the Senate. Prior to being reported out to the Sen¬ 
ate the word “treatv” was stricken out of Section 601 so 
that as reported out to the Senate by the Committee Sec¬ 
tion 601, B 5 read: 

“Such tax shall be imposed in full notwithstanding any 
provision of law granting exemption from or reduc- 
45 tion of duties to products of any possession of the 
United States.” When the Bill finally passed the 
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Senate the wording was changed slightly to read as fol¬ 
lows: 

“such ta^ (except tax under subsection (c) (4) to (7), 
inclusive) shall be imposed in full notwithstanding any pro¬ 
vision of law granting exemption from or reduction of du¬ 
ties to products of any possession of the United States; and 
for the purposes of taxes under subsection (c) (4) to (7), 
inclusive, the term *United States’ includes Puerto Rico.” 

As the Bill came from the Senate Finance Committee to 
the Senate there was no recommendation bv the Senate 
Finance Committee of a tax on manganese; the question 
of an excise tax on manganese ore to be imported into the 
United States was considered by the Committee from April 
19, 1932, until May 9. The Committee did not have the 
proposition under consideration all of that time; it was sim¬ 
ply considered within that period. The proposed amend¬ 
ment was not in the Bill as it passed the Senate. 

Upon re-direct examination by the Government the wit¬ 
ness stated that Mr. Battle when he appeared before the 
Committee \\[as representing the Cuban American Chamber 
of Commerce of the United States. 

On re-cross examination the witness examined a copy 
of the Bill as reported by the Senate Finance Com¬ 
mittee and turned to Section 601 (a) “excise taxes on cer¬ 
tain articles” and stated that the proper date about which 
counsel were enquiring that is, when it was reported, would 
be May 9 not April 4. The witness stated that such Sec¬ 
tion 601 (a), shown him, provided, as of May 9, that the 
tax would be imposed unless treaty provisions of the 
United States otherwise provided. 

On further re-direct examination bv the Government the 
witness was shown a copy of H. R. 10236 dated April 4, 
1932, which was the Bill as it was originally referred to the 
Senate Finance Committee. In that state, its original state, 
Section 601 (a) did not contain the words “unless treaty 
provisions of the United States otherwise provide”. The 
witness was also shown another print of H. R. 10236, (be¬ 
ing the one shown him on cross-examination), dated April 
4, 1932, and then bearing the date of May 9, 1932, with the 
sentence “reported by Mr. Smoot, with amendments”, and 
stated that this was the Bill as it was reported back to the 
Senate by the Committee May 9, 1932. The witness stated 
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that the Senate Finance Committee had ihis Bill 
46 under consideration from April 4, 1932 to! May 9, 
1932, April 4, 1932 indicating the date on which the 
Bill was referred to the Senate Finance Committee, the 
other date May 9, 1932 being the date when it was 

bv the Committee to the Senate. 

•/ 

On further re-cross examination the witness sta 
as the Bill came over to the Senate from the House and as 
it was referred to the Senate Finance Committee by the 
Senate on April 4 there was no provision for a tax on man¬ 
ganese ore in the Bill. The first date when any discussion 
arose about the imposition of a tax on manganese 
April 19, when Senator Oddie appeared before the 
tee, that is, so far as any public appearance was concerned 
before the Committee; there were no executive sessions be¬ 
fore that date. As the Bill came from the House to the 
Senate it had a provision that the taxes imposed un 
tion 601, which did not include a tax on mangar^ 
should be imposed notwithstanding any treaty prl 

to the contrarv. What the Senate Finance Commi 

•/ 

between April 19 and May 9 was to re-instate the 
tion of the treaty provision and to reject the adoption of 
the proposed amendment by Senator Oddie. 

The Government thereupon offered in evidence the Sen¬ 
ate Journal of the 72nd Congress, first session, covering the 
period from December 7, 1931 to July 16, 1932, duly au¬ 
thenticated, pursuant to revised statutes. Defendant’s at¬ 
torneys conceded that the exhibit offered was in fact the 
Senate Journal for that period. 

The following colloquy then occurred between counsel: 

“Mr. Leahy. As a suggestion of orderly procedure, and 
so that your Honor may be able to understand the ques¬ 
tions that may arise, I have no dispute that thii is the 
journal. There are certain parts of it, however, which 
counsel may wish to read to which I would make objection. 
If counsel will indicate to your Honor which one he would 
like to read first, then I can offer the objection afid have 
your Honor rule on it in that way. 

“Mr. Wilson. If the Court, please, the first ^ntry to 
which I should like to refer is one appearing on page 366, 
under day of Monday, April 4,1932. The title is “Message 
from the House.” 


der Sec- 
ese ore, 
K) visions 
ttee did 
protec- 
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“A message from the House of Representatives, by Mr. 
Haltigan, one of its clerks: 

44 ‘Mr. President: The House of Representatives has 
passed the bill (H. R. 10236) to provide revenue, 
47 equalize taxation, and for other purposes, in which 
it requests the concurrence of the Senate.’ ” 

“That completes the first minute entry, sir. 

44 Mr. Leahv. That is immaterial; I do not care about 

90 * 

that. That one is all right. 

4 4 Mr. Wilson. The second one, if the Court please, ap¬ 
pears on page 369, under the same date, and reads as fol¬ 
lows : 

4 4 4 The bill H. R. 10236, this day received from the House 

of Representatives for concurrence, was read the first and 

second times bv unanimous consent and referred to the 

* 

Committee on Finance.’ ” 

4 4 The third reference appears on page 457, under date of 
May 9, 1932, and is as follows: 

4 4 4 Mr. Smoot, from the Committee on Finance, to whom 
was referred the bill (H. R. 10236) to provide revenue, 
equalize taxation, and for other purposes, reported it with 
amendments.’ ” 

4 4 Mr. Leahy. The objection there would be that any¬ 
thing that transpired with reference to the bill after the 
9th dav of Mav would be immaterial here because the in- 

m> * 

dictment is specific in its charge to the effect that—and 
vour Honor will note the date— 

90 

4 4 4 on, to wit, the 6tli day of July, 1932, there was under 
consideration by the United States Senate through its Sen¬ 
ate Finance Committee,’ a proposed act of Congress. 

44 The testimonv is definite to the effect that after Mav 9 

90 9/ 

there was no consideration of the bill on the part of the 
Senate through its Senate Finance Committee. That is 
why I was attempting to establish the dates of April 19 and 
May 9, because that is the period included within those 
dates which is covered by the indictment, and no other 
period. Therefore, what happened after May 9, after the 
Senate Finance Committee reported it and it was no longer 
under consideration by the Senate through its Senate 
Finance Committee but by the Senate as a whole and thus 
not within the charge of the indictment, becomes irrelevant 
and immaterial. 
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“Mr. Wilson. May it please the Court, the indjctment 
on its second page charges that these services wej-e ren¬ 
dered before the War Department and before cer- 
4S tain United States Senators. We intend ti> offer 
proof in this case that this matter was pending be¬ 
fore the War Department and that it was under considera¬ 
tion bv certain United States Senators as late as Mav 26 
* •/ 

and on dates thereafter. 

“We shall show that approximately four or five days be¬ 
fore Mav 26 this defendant is writing to his client in New 
York City, saying that he is going to see one of t]ie dis¬ 
tinguished Senators todav and that there is a fifiv-fifty 
chance of there being a tax on manganese, with a little bit 
better in favor of his client. That is as late, I think as 
May 18. 1 

4 ‘The second page of the indictment refers back to the 
first page with reference to the ‘proposed legislation afore¬ 
said \ The ‘proposed legislation aforesaid’ is that i|t ‘was 
under consideration by the United States Senate through 
its Senate Finance Committee, as part of proposed I act of 
Congress known as House of Representatives bill No. 
10236, and further known as the proposed Revenue |Act of 
1932.’ That is what I have just identified. j 

“Mr. Leahv. There was verv definite testimony ito the 
effect that it was there only between those two dajtes of 
April 19 and May 9. It all goes to the same matter. It all 
goes to the same matter, the ‘proposed legislation afore¬ 
said \ So, it is with reference to that period of time and 
before that particular committee, and the matter which was 
under consideration by the War Department was the same 
matter, and said matter which was also then and there 
under consideration by the War Department. 

“The Court. I will overrule the objection. 

“Mr. Leahy. May I have an exception, if your Honor 
please? 

“The Court. Yes.” | 

Thereupon the attorney for the Government read| from 
page 513 of the Senate Journal under date of May 26, 1932, 
as follows: 

“ ‘On motion by Mr. Oddie to further amend the Lill by 
inserting on page 243, after line 13, the following: j 

“ ‘ (4) An excise tax of one cent per pound shall be levied 
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on the metallic manganese content of all imports into the 
United States of manganese ore (including ferruginous 
manganese ore) or concentrates, and manganiferous iron 
ore, all the foregoing containing in excess of 10 per centum 
of metallic manganese; and an excise tax of 1-7/8 
49 cents per pound shall be levied on the metallic man¬ 
ganese content of all imports into the United States 
of manganese metal, manganese silicon, ferromanganese, 
and spiegeleisen. 

“ 4 Pending debate, 

“ ‘Mr. Walsh of Montana raised a question as to the 
presence of a quorum; 

44 ‘Whereupon 

“ ‘The Vice President directed the roll to be called; 

“ ‘When 

“ ‘Eighty Senators answered to their names, as follows:’ 

“May it please the Court, may I have your permission, 
Mr. Leahv, not to read the names of the Senators who an- 
swered the roll call? 

“Mr. Leahy. Certainly. 

“Mr. Wilson. (Reading:) 

“ ‘A quorum being present, 

“ ‘After debate, 

“ ‘The question being taken on agreeing to the forego¬ 
ing amendment proposed by Mr. Oddie. 

(Yeas... .22 

“ ‘It was determined in the negative, (Nays... .53.’ ’’ 

This vote against Senator Oddie’s Amendment was May 
26, 1932. 

The Government thereupon read from page 538 of the 
Senate Journal showing that on May 31 the Bill passed the 
Senate. The Government also read from page 548 of the 
Senate Journal showing that on June 4, 1932, the following 
occurred: 

“ ‘A message from the House of Representatives, by Mr. 
Chaffee, one of its clerks: 

“ ‘Mr. President: The House of Representatives has 
agreed to the report of the committee of conference on the 
disagreeing votes of the two Houses on the amendments of 
the Senate to the bill (H. R. 10236) to provide revenue, 
equalize taxation, and for other purposes.’ 
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“On June 6, 1932, as it appears on page 554, the| follow¬ 
ing occurred: 

“ ‘The question recurring on agreeing to the report. 

“ ‘After debate’— | 

and if I may be permitted to interpolate, that is th^ report 
of the conferees on the disputed provisions. 

“The Court. The conferees of both branches of 

50 Congress. 

“Mr. Wilson. The conferees of both branches of 
Congress. 

(Yeas.. I. .46 

“ ‘It was determined in the affirmative, (Nays... .35.’ 

“In conclusion, if your Honor please, the last item ap¬ 
pears on page 597, under date of June 6, 1932, and under 
the title “Message from the House”, and is as follows: 

“ ‘The President of the United States has inforrfied the 
House that he approved and signed acts and joint [resolu¬ 
tions, as follows:’ 

And among the ones listed is 

“ ‘ H. R. 10236. An act to provide revenue, equalise taxa¬ 
tion, and for other purposes.’ 

“Mr. Leahy. May I renew my objection, if your 
please, and have an exception, as to the reading of 
on June 4, June 6, and again June 6, from pages 548, 554, 
and 597 ? 

“The Court. Verv well. 

“Mr. Wilson. May it please the Court, we offer 
evidence, and ask the reporter to mark it as Government 
Exhibit S-l. | 

“The Court. That is the Journal of the Senat^ from 
December 7, 1931, to July 16, 1932? 

“Mr. Wilson. Yes. I 

(Journal of the Senate from December 7, 1931, tb July 
16, 1932, was marked “Government Exhibit S-l” and was 
thereupon received in evidence.)” 

Thereupon Langbourn M. Williams, Jr., was 

51 called as a witness on behalf of the United States, 
and having been first duly sw^orn, testified ^s fol¬ 
low’s : 

That his name is Langbourn M. Williams, Jr., thajk he is 
the President of the Freeport Texas Company, the Free¬ 
port Sulphur Company, the Cuban American Manganese 


Honor 

entries 


this in 
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Corporation and some other companies, his business ad¬ 
dress being 122 East 42nd Street, New York City. In 
April, May, June and July of 1932 he was Vice President 
and Treasurer of the three companies above named. The 
witness testified, over objection and exception, that between 
April and July inclusive of 1932 the Freeport Texas Com¬ 
pany held between fifty and fifty-five percent of the capital 
stock of the Cuban American Manganese Corporation and 
all of the stock, except for qualifying shares of the direc¬ 
tors, of the Freeport Sulphur Company. The Freeport 
Texas Company is a holding company; the Cuban Ameri¬ 
can Manganese Corporation owns all the stock of the Cuban 
Mining Company which mines the ore, solely in Cuba, 
which is sold by the Cuban American Manganese Corpora¬ 
tion, solely in the United States. All of the stock of the 
Cuban Mining Company is owned by the Cuban American 
Manganese Corporation. From April to June of 1932 the 
plant which concentrates the ore had not been completed. 
Toward the end of June the plant was completed so that 
while the actual shipping and selling of ore had not started 
at that time, the company was getting ready to do it, build¬ 
ing a plant and spending money in preparation for sales. 
On the fourteenth of April 1932 the witness learned of some 
proposed legislation affecting adversely the interests of his 
company, namely, a House Revenue Bill that was before 
the Senate Finance Committee. This House Revenue Bill 
had certain amendments to it calling for an excise tax on 
certain products, and no attention was paid to it by the 
witness or his company until two things were called to their 
attention. One was that an amendment was to place a tax 
on manganese, and the other was some language in the Bill 
that provided these taxes were to be imposed regardless of 
any treaty of the United States. The witness explained his 
interest in it as follows: 

They were getting ready to produce this manganese in 

Cuba and to bring it into the United States. At that time 

it was not subject to a duty that applied to other ores, the 

reason it came in free being the treaty with Cuba which 

provided that anything that was mined by our mines at the 

time of the Commercial Convention of 1902 was to stav on 

• 

the free list as long as that treaty was in effect, and man¬ 
ganese was on the free list; therefore his company’s 
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52 Cuban manganese came into the United States free 
of duty, and the net result was that they had a dif¬ 
ferential equal to the amount of the duty in the price they 
could get for their product because the sale was at idle same 
price that the buyer would have to pay for any other duty 
paid ore in this country. In other words, the duty tended 
to give his company a price equal to the amount of the duty, 
and thus his company was given a competitive advantage. 
His company was afraid that if the Bill should go through 
imposing the tax regardless of any treaty of the United 
States the treaty with Cuba would be abrogated, and that 
would be a serious thing because if his company did not 
have the differential it could not compete with foreign 
shippers. Thus his company wanted to bring to the atten¬ 
tion of the Senate Finance Committee that this language 
would abrogate the treaty with Cuba; his company wanted 
to do what it could to see that the language was ijemoved, 
and that the amendment to tax manganese would not go 
through, which his company thought would be harmful to 
their situation. He was interested both in preventing the 
proposed tax on manganese as well as in the elimination of 
the anti-treaty provision; these two things together were 
the things they were directly concerned with. The thing 
that came to their attention in April was that this pill had 
been introduced which provided for a tax on manganese, 
and which had language in it very important to tfiem; the 
“language’’ he referred to was in the Bill, and the man¬ 
ganese matter was in the amendment. His recollecjion was 
that Senator Oddie proposed the amendment. 

Up to this time the witness had never met the defendant. 
The witness telephoned Mr. Morton, one of his directors in 
Cuba. As a result of that call the witness came t^ Wash¬ 
ington on April 15 and called on the defendant, ^liom he 
identified in the Court room. On his arrival in Washington 
the witness, at the Willard Hotel, telephoned the defendant 
at his home but, not reaching him at once, left a message 
for him to call him back, which the defendant did. The 
witness was then asked the nature of his telephone conver¬ 
sation with the defendant. 

Thereupon the following occurred: 

53 Mr. Leahy. If the Court please, I must object. 
Pardon the interruption, Mr. Williams. At this time 
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we want to .make the objection that anything that happened 
prior to April 19th with reference to Mr. McMullen cannot 
be within the terms of the indictment. Now, the language 
of the indictment is specific. They say: 

“That on, to wit, the 6th day of July, 1932, there was un¬ 
der consideration by the United States Senate through its 
Senate Finance Committee, as part of proposed act of Con¬ 
gress known as House of Representatives bill No. 10236, 
and further known as the proposed Revenue Act of 1932, 
the matter of proposed legislation providing for imposi¬ 
tion of an excise tax on manganese ore to be imported into 
the United States from foreign countries; and said matter 
was also then and there under consideration by the War 
Department of the United States with the view to making 
statements, recommendations and proposals to the United 
States Senate and to the Senate Finance Committee in the 
premises, which proposed legislation was a matter in which 
the United States was interested.’ ’ 

Now, if it never came under the consideration of the 
Finance Committee until the 19th day of April, then what 
happened prior to April 19th is immaterial. 

The Court. This bill from the House was before the 
Senate Finance Committee on April 4th? 

Mr. Leahy: Well, as it came from the House it had noth¬ 
ing in it in regard to a tax on manganese. 

The Court,. Well, that is the bill that was pending. 

Mr. Leahy. Well, the indictment charges that the pro¬ 
posed legislation was an excise tax on manganese. It is a 
question of the bill as a whole. Because, as a whole, it pro¬ 
vided for all kinds of taxes; inheritance tax, income tax, 
and so forth, and the indictment is specific. Now, that mat¬ 
ter involved, there was not before the Senate Committee 
until April 19th. 

The Court. I do not think the testimonv bears that out. 

i * 

A hearing was had on April 19th. They may have con¬ 
sidered it from the time they received the bill in the 
54 House. 

Mr. Leahy. No, there is no testimony on that. 

Mr. Pine. , I think the Congressional Record will show 
the date of the reference of the Oddie amendment to the 
Senate Finance Committee, which can be put in at the 
proper time. Or, I can put it in now, if you like. 
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The Court. What date was that? 

Mr. Pine. April 11th. (Reading:) 

“Mr. Oddie submitted an amendment intended to| be pro¬ 
posed by him to the bill”— 

Mr. Leahy. That’s it; ‘‘intended to be propose^.” 

The Court. Oh, I will overrule the objection. 

Mr. Pine. For the purpose of the record, may I cjomplete 
that sentence? 

Mr. Leahy. Surely. 

Mr. Pine. (Reading:) 

“Mr. Oddie submitted an amendment intended to be pro¬ 
posed by him to the bill H. R. 10236 to provide revenue, 
equalize taxation, and for other purposes, and it jwas re¬ 
ferred to the Committee on Finance and ordered to be 
printed.” That was dated April 11th. 

Mr. Leahv. If the bill had nothing in it with reference 
to manganese, certainlv anvthing with reference to man- 
ganese before it was actually submitted for consideration 
would not be proper. Prior to that time there was nothing 
said with reference to a tax on manganese, no matter than 
a tax on vegetables or fruit or something else. 

The Court, this witness is testifying as to what dccurred 
on the 15th of April. It appears that the matter of tax on 
manganese was called to the attention of the commjittee on 
April 11, 1932. 

Mr. Leahy. If your Honor please, it was called to the 
attention of the Senate. 

The Court. To the Finance Committee. 

Mr. Leahv. Doesn’t it sav which he intended to submit 
* * 

to the committee? 

Mr. Wilson. “Which was referred to the Committee on 
Finance and ordered to be printed. ’ ’ 

Mr. Pine. He could not offer his bill then because 
55 the Senate didn’t have the bill before them. He of¬ 
fered a proposed amendment. 

Mr. Leahy. Now, these are the words. This i$ in the 
Senate. This is not in the Senate Finance Committee. 

“Mr. Oddie submitted an amendment intended to be pro¬ 
posed by him to the bill H. R. 10236 to provide ijevenue, 
equalize taxation, and for other purposes, and which was 
referred to the Committee on Finance and ordered to be 
printed.” Now, the testimony is that Senator Oddie on the 
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26th stated he went before the Senate Finance Committee 
on April 19th, and that is the date fixed by Mr. Billings, the 
clerk. 

The Court. This indictment charges that the defendant 
undertook to render services before some department or 
branch of the United States Government. Is that right? 

Mr. Leahv. Yes. 

* 

The Court. In regard to some action to be taken by it. 

Mr. Leahy. In relation to the matter of the proposed 
legislation looking for the imposition of a tax on manganese 
ore. 

The Court. Now, this witness is testifying about the 15th 
and that shows that it was before the Senate and going to 
be printed by the Senate Finance Committee. I overrule 
the objection. 

Mr. Leahy. We take an exception. 

Mr. Pine. May we have the last question, Mr. Reporter. 

The witness then testified that he told the defendant over 
the telephone that he wanted to discuss the matter with 
him and asked him if he would meet him and discuss 
56 it, to which the defendant said he would. The wit¬ 
ness asked him if he would meet him for luncheon at 
the Willard Hotel. Thev met in Peacock Alley and had 
luncheon at which time the witness told the defendant the 
purpose of his being in Washington, explained the reason 
why he was interested in this legislation and asked him if 
he could and would help him. The defendant said that he 
thought he could, and that he would be glad to do what he 
could. After luncheon at defendant’s suggestion they went 
to the defendant’s office with the firm of Semmes & Semmes 
in the Investment Building. 

Questioned by the Court the witness stated that in his 
conversation at the Willard or later he told the defendant 
that he was an officer of the Cuban American Manganese 
Corporation, and that he had come to the defendant at the 
suggestion of Mr. Lindley Morton, a director. When he 
used the word “he” he meant the company. 

Questioned by the prosecution the witness stated that 
when they arrived at the office of Semmes & Semmes the 
defendant took him to his office there, stating that he had 
an office with this firm and that his son was associated with 
it and had an office there. As to the defendant’s avail- 



JOSEPH I. MCMULLEN VS. UNITED STATES OF AMERICA. 51 

ability to undertake this work, the defendant told hjim that 
he had withdrawn from the Army and was practising law, 
and that he was able to undertake this work. As to the de¬ 
fendant’s activity in connection with this matter on this oc- 
casion, defendant called up various important officials of the 
Government, Secretary of Commerce Lamont, Assistant 
Secretary of State Bundy, Assistant Secretary (f>f War 
Payne. Mr. Payne was out, but the defendant talked to 
Colonel McFarland. He also called up Senator Hu' l. The 
witness did not recall the exact words of the defendant’s 
conversation with Mr. Bundy, but in substance the de¬ 
fendant explained to him that there was a Bill before 
the House that contained certain language that might abro¬ 
gate the treaty with Cuba, and that he would like for the 
witness to come over and talk to Mr. Bundy about it and 
would like Mr. Bundy to see the witness. 

“Q. Did he speak of the undesirability of the proposed 
tax on Cuban manganese? “A. Well, I do not definitely 
recall that in that conversation. 

Q. “I see, did Mr. Bundy say he would see him? 

“By Mr. Leahy: 

Q. “You said to have you see Bundy, did you not? 
57 A. Yes. 

“Mr. Leahy. Yes, that is it. 

“The Witness. No, Colonel McMullen told me that Mr. 
Bundy suggested I see somebody in the Department of 
Latin-American Affairs. 

“By Mr. Pine: 

Q. “Do you remember his name? A. “Mr. Matthews. 

Q. “What did he state to Secretary Lamont of the Com¬ 
merce Department? A. “Well, he told him that this matter 
was up. 

Q. “Well, what do you mean by “this matter”? A. “I 
do not remember exactly. 

Q. “Well, do you mean he only referred to the treaty 
provision or the imposition of the tax provision, or both 
provisions? A. “Well, both provisions were things we 
were interested in, and my recollection is that Colonel Mc¬ 
Mullen told him about these things and—you know I do not 
remember very clearly exactly what w^as said. 

Q. “All I want is the substance of what was said] if you 
recall. A. “Well, there was quite a long conversation, I 
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recall, and he talked about it, the fact that this tax, if levied, 
with this language in the bill, it would abrogate the treat* 
with Cuba, and that was an important thing from the point 
of view of the Department of Commerce, and then he told 
me that Secretary Lamont suggested I see Mr. Furness in 
the minerals division.” 

The defendant told Colonel McFarland about the samo 
thing. He wanted to arrange for the witness to come over 
and see somebody in the War Department. The witness 
did not recall whether the defendant said the War Depart¬ 
ment was interested. The witness wanted to see Colonel 
McFarland because he thought the War Department would 
be interested, and the defendant arranged for the witness 
to go over and meet Colonel McFarland. The defendant 
told Senator Hull that the witness was interested in the 
manganese tax and asked Senator Hull to see him. The 
witness did not recall his stating anything to Senator Hull 
indicating that the defendant thought the witness’ position 
was well taken with reference to the tax. As a result of 
these telephone calls the witness called first on 
58 Colonel McFarland in company with Mr. Semmes of 
that office whom the defendant had asked to take the 
witness because the witness did not know his way around. 
Colonel McFarland was an assistant to Assistant Secre¬ 
tary of War Payne. When the witness called upon Colonel 
McFarland he explained to him the purpose of his visit in 
Washington; that he felt it was a very undesirable thing 
from the point of view of the Government to have language 
in the Bill that would abrogate the treaty; that if the treaty 
were abrogated and they could not bring his company’s 
manganese in it was very important from the point of view 
of National defense that the War Department be interested 
in manganese; that his company’s property represented a 
source of supply closely available to the United States that 
was very important to this country, which had not been 
previously available; that the witness thought the War De¬ 
partment ought to do whatever it could to see that the 
Senate was advised of their feeling, which the witness as¬ 
sumed existed; that it "was an undesirable thing to have go 
through, and they wanted to have it stopped. 

Q. “Did you confine yourself simply to the treaty provi¬ 
sions or did you also discuss the imposition of the tax? A. 
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“I was not interested in the treaty provisions except for 


the tax. The two together were the things I was interested 


Q. “In other words, the imposition of the tax without the 
treaty provision would not have hurt you? A. “No. 

Q. “But, the imposition of the tax with the treaty pro¬ 
vision did hurt vou. A. “That is the way I thought about 
it.” 

After consulting with Colonel McFarland, Mr. Semmes 
and the witness went over and saw Mr. Matthews in the 
State Department and had a conversation with him along 
the same line, only in that instance the witness probably 
talked more about the fact that it would abrogate the 
treaty, and the State Department not being as much inter¬ 
ested in national defense as the War Department i;he wit¬ 
ness told him it might abrogate the treaty with Cuba. The 

witness used the treaty as the basis of his arerimelnt talk- 

» * 

ing with Mr. Matthews from the point of view that he 
thought he was most interested in, whereas in the 
59 War Department he spoke about the imposition of 
the tax frequently. 

After that Mr. Semmes and he came back to the Hotel 
Willard and met Mr. George Gordon Battle, the company’s 
general counsel, who was coming down from New York to 
work with him on this matter and also met the defendant 
by pre-arrangement made at defendant’s office under which 
they were to meet at the Willard when they were through 
with their calls at the various Departments. At thje meet¬ 
ing in the Willard the defendant said that he had 
been with the Secretary of War on another matter 
and had mentioned tiiis matter to him, the witness did not 
recall as to whether there was anv result or the defendant 
said there was anv result. The witness did not recall ex- 
actly what took place at the meeting between the mtness, 
Mr. Battle, Mr. Semmes and the defendant at the Willard 
the second time. Afterward Mr. Battle, Mr. Semmes and 
the witness left to see Mr. Furness and Mr. Hull. He told 
Mr. Furness about the same thing, and they had quite a 
long discussion with him on the manganese situation and 
the tariff. After talking with him they went to see Sena¬ 
tor Hull, telling him that they were in Washington for the 
purpose of presenting their views to the Senator^ inter- 
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ested in the Bill, and that they hoped he would oppose those 
two features. Senator Hull said he was opposed to any 
taxes being added to the Bill; that he was not particularly 
interested in manganese, but that he was opposed to all 
excise taxes being added to the Revenue Bill, and that he 
would oppose it. The witness stayed at the Willard all 
night. His recollection was that he did not see the defen* 
dant the ncfxt morning, but that he talked to him on the tel¬ 
ephone. His recollection was that the defendant told him 
he had seen various people who might be interested in the 
matter, giving him the names, as he recalled, of Senator 
Reed and Senator Bingham, with whom he had talked about 
the situation in the witness’ behalf, as he recalled it. Later 
during that morning Mr. Battle and the witness went down 
to the Conpnittee to ask their permission to have Mr. Battle 
appear before them. Ultimately he left for New York. 

Q “Before leaving for New York did you have any ar¬ 
rangement with Colonel McMullen as to anv future ser- 
vices on his part? A “I simply arranged with Colonel Mc¬ 
Mullen to follow the matter up for me. 

• Q “For any length of time? A “No; just to do what¬ 
ever he could to accomplish the purposes that I 
60 wanted to accomplish.” 

Later he had correspondence with defendant which 
he had brought with him in response to a subpoena, several 
letters passing back and forth between himself and the de¬ 
fendant in response to each other after his visit to Wash¬ 
ington on April 15 and 16. Thereupon witness identified 


from among such papers a paper marked Government’s Ex¬ 
hibit W-l for identification, as a letter received by witness 
from defendant and taken from the files of the Cuban- 


American Manganese Corporation, and the Government 
thereupon offered the same in evidence. This was objected 
to at the Bench and out of the hearing of the jury by coun¬ 
sel for defendant on the ground that the. defendant had ap¬ 
peared before the House Military Affairs Committee, had 
been shown the letters, testified about them and thev were 
offered in the Record of the House Military Affairs Com¬ 
mittee as a part of his examination, and therefore came 
within the scope of a statute providing that his testimony 
cannot be used where the witness has appeared before a 
Committee of either the House or the Senate. To this the 

i 
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Government replied that the House Military Affairs Com¬ 
mittee had before it the letters of the defendant prior to 
his examination by that Committee; that the statute in ques¬ 
tion prohibited the use of testimony, but not the use of let¬ 
ters under the facts and circumstances of this Ccjise; that 
the defendant could have refused to testify about tlje letters 
on the ground that they might incriminate him, but that he 
did not do so. To this counsel for the defendant replied 
that the various letters and checks of the defendant having 
been put into the Record of the House Military Affairs Com¬ 
mittee as a part of his testimony and therefore could not 
be used at the present trial nor could lie be prosecuted for 
anything in relation to them. The objection of defendant’s 
counsel to the said Government’s exhibit W-l beipg over¬ 
ruled, with exception, the said exhibit W-l was received in 
evidence and reads as follows: 

Government’s Exhibit W-l 

“Jos. I. McMullen 
Investment Building 

Washington, D. C. 

April 30, 1932. 

“L. M. Williams, Esq., 

Vice-President, Freeport Texas Co., 

122 East 42nd Street, 

New York Citv. 

•/ 

61 Dear Mr. Williams: 

“Mr. F. H. Payne, Assistant Secretary of War, 
appeared before the Senate Finance Committee on yester¬ 
day, and stressed the importance, at my suggestion, of the 
Cuban manganese situation with respect to the National 
defense needs of the United States. He also, on rnyi advice, 
declined to take any position on the question of taxation on 
manganese, but, as you know, he had previously written a 
letter calling attention to the Cuban-American treaty. 

“I find that the printed report of the Committee ^vill not 
now be available before next week because of continued 
hearings of the Committee. 

Yours very truly, 

(Signed) Jos. I. McMullen.” 
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The witness identified from among the papers produced 
by him a paper marked Government’s exhibit AY-2, which 
came from the files of his company in Xew York City, as a 
carbon copy of a letter witness wrote to the defendant 
which, over,the same objection and exception as had with 
reference to Government’s exhibit AY-1, was received in 
evidence, and which reads as follows: 

; Government’s Exhibit AY-2 

“May 3, 1932. 

“Colonel Joseph I. McMullen, 

Investment Building, 

AA T ashington, D. C. 

Dear Colonel McMullen: 

“Thank vou verv much for vour letter of April 30th ad- 
vising me that the Assistant Secretary of War, Mr. Payne, 
appeared before the Senate Finance Committee stressing 
the importance of our manganese development in Cuba. 

“In view of the fact that the Senate Committee’s latest 
action was to strike out even the coal, oil, and copper tariffs, 
I do not think there is any likelihood of the tariff on man¬ 
ganese being adopted, but it is good to have Mr. Payne’s 
testimonv in the record. 

“I should be very much obliged if you would let us have 
copies of the printed report of the Committee when they 
are prepared. 

“I should also be verv much obliged if vou would obtain 
for me a report on hearings before the Senate Banking 
and Currency Committee at which Mr. Percy Rocke- 
62 feller testified. 

“AYith kindest regards, 

Faithfully yours, 

LMAA 7 Jr./H Vice President.” 

The initials “LMAY Jr.” are the witness’, and the letter 
was written by him and sent out in the usual course of 
business. 

The witness likewise identified from among the papers 
produced by him, a paper marked Government’s exhibit 
AY-3, as a letter received in due course of business, taken 
from the “company files”, meaning either the Cuban Amer¬ 
ican Manganese Corporation files or the Freeport Texas 
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Company files, the two companies being affiliated, and hav¬ 
ing joint offices and the same clerical force. Thereupon over 
the same objection and exception as made in connection with 
Government’s exhibit W-l, plus the additional objection and 
exception that the letter was subsequent to May 9, the said 
Government’s exhibit W-3 was received in evidence and 
reads as follows: 

Government’s Exhibit W-3 

4 ‘Jos. I. McMullen 

May 11, 1932. 

“Mr. L. M. Williams, 

Vice President, Freeport Texas Company, 

122 East 42nd Street, 

New York, N. Y. 

Dear Mr. Williams: 

“I am sending you today under separate cover a copy of 
the Revenue Bill as reported in the Senate—H. R. 10236. I 
will forward copy of the report as soon as it is printed. 

Cordially, 

(Signed) Jos. I. McMullen. 

Jos. I. McMullen.” 

The witness likewise identified from among the papers 
produced by him a paper marked Government’s exhibit 
W-4, as a copy of a letter to the defendant coming from the 
company files, which, over the same objection and excep¬ 
tion as made in connection with Government’s exhibits W-l, 
-2 and -3 was received in evidence and reads as follows: 

Government’s Exhibit W-4 

63 “May 13, 1932. 

“Colonel Joseph I. McMullen, 

Investment Building, 

Washington, D. C. 

Dear Colonel McMullen: 

“Thank vou verv much indeed for vour letter of Mav 
11th and for sending me a copy of H. R. 10236 as (reported 
in the Senate. I am very much pleased to note that Sec¬ 
tion 601 has been changed so as not to conflict with the treaty 
provisions of the United States, and wish to assure you 
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again of my hearty appreciation of your good work in our 
behalf. 

“With best wishes, 

Faithfully vours, 

LMWJr./H * ” Vice President.” 

The initials at the bottom of the letter were the witness’. 

The witness likewise identified from among the papers 
produced by him, a paper marked Government’s exhibit 
W-5, as a copy of a letter written by witness to defendant 
which was taken from his company’s files and which, over 
the same objection and exception as made in connection 
with the previous Government exhibits W-l to W-4, inclu¬ 
sive, was received in evidence and reads as follows: 

Government’s Exhibit W-5 

“July 5, 1932. 

“Colonel Joseph I. McMullen, 
e/o Messrs. Semmes & Semmes, 

Investment Building, 

Washington, D. C. 

Dear Colonel McMullen: 

“I am sorry that I have been delayed in writing to con¬ 
firm the arrangement which Mr. Lindley C. Morton made 
for us with you. It is my understanding that you will rep¬ 
resent our interests in Washington for the balance of this 
calendar year. We are to pay you a fee of $1,000 and in 
addition $250 per month. This arrangement is to be con¬ 
sidered effective as of Mav 1st 1932 and I accordinglv take 
pleasure in enclosing herewith our check for $1500 repre¬ 
senting the $1,000 fee and the monthly payments for May 
and June. 

“If the arrangement which I have outlined above 
64 does not correctly express the understanding reached 
betweep you and Mr. Morton, I should be obliged if 
vou would let me know. 

“With kindest regards, 

Yours very trulv, 

Enel. 

LMW Jr./H | Vice President.” 

The initials “LMW Jr.” were the witness’. 

The witness enclosed the check referred to in W-5 and 
likewise identified from among the papers produced by him 
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a paper marked Government’s exhibit W-6 as such check 
dated July 5, 1932, from the Cuban-American Manganese 
Corporation payable to the defendant which, over the same 


objection and exception as that made in connection 
other Government exhibits W-l to W-5 inclusive 
ceived in evidence and reads as follows: 


[with the 
was re- 


Gove rmnent’s Exhibit W-6 

“ CUB AN-A ME R1C A X MANGANESE CORPORATION 

122 East 42nd Street 


New York, N. Y 


July! 5, 1932. 
X 344 

41,500.00 


Pay EXACTLY $1500 & 00 Cts. $1,500.00 

To the order of Colonel Joseph I. McMullen, 

c/o Messrs. Seinmes & Semmes, 

Investment Building, 

Washington, D. C. 

Cuban-American Manganese Corporation 

L. E. NORTON 
President 

To THE CHASE NATIONAL BANK 1-74 3 
of the City of New York 

Grand Central Branch, L. M. WILLIAMS, JR. 

Lexington Avenue at 43rd Street Treasurer yy 

and on the back thereof bearing endorsements as follows: 

“Colonel Joseph I. McMullen 
Jos. I. McMullen 

Pay Federal-American Nat. Bank & Trust Co. 
Washington, D. C. 

Or order, Prior Endorsements Guaranteed LIB¬ 
ERTY NATIONAL BANK, 

Washington, D. C. 

15-94 JUL 7 1932 15-94 

65 Pay to the Order of any Bank, Banker or Trust Co. 

All Prior Endorsements Guaranteed 
Federal-Ameriean National Bank & Trust Co. 
Washington, D. C.” 

and being perforated as follows : 

“PAID 
7-8-32 
CNB :C” 
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44 Mr. Leahy: Can we agree on what that perforation is? 

“Mr. Pine: Yes. Can we agree that that is Colonel Mc¬ 
Mullen’s signature without any further proof? 

“Mr. Leahy: There is no objection as to the signa- 
66 ture, and that is paid—what is it ? 

“Mr. Pine: Chase National Bank and ‘C’ 1 do not 
know what that is. 

“Mr. Leahy: I think that is the Central Branch.” 

It was thereupon stipulated by the counsel for the Gov¬ 
ernment and counsel for the defendant that the two signa¬ 
tures on the back of the check were the defendant’s. There¬ 
upon it was stated by the counsel for defendant and counsel 
for the Government that it was understood that the Govern¬ 
ment exhibits AY-1 to Government’s exhibit AY-6 were all 
received in evidence over the various objections of the de¬ 
fendant thereto with exceptions duly noted, and this under¬ 
standing was approved by the Court. 

The witness identified from among the papers produced 
by him a paper marked Government’s exhibit AV-7, as a let¬ 
ter the witness received from the defendant, taken from the 
company files, and it was received in evidence over the same 
objections and exception as theretofore taken. The letter 
reads as follows: 

; Government’s Exhibit AA T -7 
“Jos. I. McMullen. 

AYashington, D. C., 

, Julv 6, 1932. 

“Freeport Texas Company 
122 East 42nd Street 
New York Citv. 

Attention—Air. Langbourne M. AYilliams, Jr., 

Vice President & Treasurer. 

Dear Air. AAllliams: 

“I received your letter of July 5th with inclosures and 
am pleased to confirm the arrangement made by Air. Alor- 
ton contained in the first paragraph of your letter. 

“AATth best personal regards, I am 

Sincerelv vours, 

(Signed) Jos. I. AIcAIullen. 

Jos. I. AIcAIullen.” 

Counsel for the defendant moved to strike out Govern¬ 
ment’s exhibits AY-l to AA"-4 inclusive on the ground that 
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they all ante-dated June 6, 1932, and, therefore, being act 
and transactions which occurred before the three 
67 year period of the Statute of Limitations were barred 
by the Statute of Limitations, which motion was de¬ 
nied with exception. 

Government's exhibit AY-8 having been similarlvi identi- 
tied by the witness was thereupon received in evidence over 
the same objection and exception as in the case of the other 
Government exhibits AY-1 to AY-7, inclusive, and r^ads as 
follows : 

Government’s Exhibit AA"-8 
“JOS. I. AIcAlULLEN 

INVESTMENT BUILDING 
YUASHINGTON, D. C. 

“April 15, jl932 

“Honorable Cordell Hull, 

“Senate Office Building, 

“AA'ashington, D. C. 

“Dear Senator Hull: 

“I take pleasure, by means of this letter, of introducing 
Air. Lanbournem (sic) Jr., about whom I spoke this after¬ 
noon, who is interested in the question of tax on mar 
ore. 

“Personallv, I think there is a lot of merit in wl 
AATlliams tells me about the manganese situation, and 
that you can help him out. 

“Yours verv trulv, 

“(Signed) JOS. I. AIcAIULLIfN 

This letter together with the envelope attached to jit was 
handed to'the witness by the defendant upon the occasion 
of his visit to defendant’s office April 15. He did not recall 
delivering it to Senator Hull because Air. Battle went with 
him and when Air. Battle got there he found he knew Sena¬ 
tor Hull so the witness accounted for the fact that Ye had 
the letter in his possession in that way. If Air. Bal;tle in¬ 
troduced him he did not present the letter. He recall (id that 
when he got there Air. Battle knew Senator Hull and intro¬ 
duced him to Senator Hull. 

Cross-examined by counsel for the defendant the witness 
stated that he had been President of the Cuban American 
Alanganese Corporation since 1933 or 1934. In 1932 lie was 


ganese 


at Air. 
1 hope 
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Vice President and Treasurer and had been since early in 
1931. He could not recall when the subsidiary of the com¬ 
pany, the Cuban American Mining Company, was formed. 

Witness’ Company bought stock in the Cuban Amer- 
68 ican Manganese Corporation, which already existed; 

the Cuban American Mining Company had already 
been formed, all of its stock being held by the Cuban Ameri¬ 
can Manganese Corporation at the time witness’ company 
bought stock in the latter. Witness came down to Wash¬ 
ington on the night train that left New York about mid¬ 
night of April 14 and arrived in Washington April 13. He 
made a notation of that in a memorandum he made of his 
visit to Washington on his return to Xew York some days 
later. He did not have the memorandum with him, but 
could make it available later in the day; he had refreshed 
his recollection from the memorandum before he testified. 
He had never met the defendant before April 15 when he 
met him for the first time at lunch. After lunch he went to 
the defendant’s office in the Investment Building. 

Q “Did you say that he told you he had withdrawn from 

the Armv? A “Yes. 

* 

Q “What were his words? A “Of course, I don't re¬ 
member liis exact words, but I remember very distinctly 
his telling me that he had withdrawn from the Armv and 

O v 

was engaged in private practice. He told me he had been 
in the Judge Advocate's Department, but had gotten out. 

Q “Had \1ou ever heard of Colonel McMullen before you 
'called up Mr. Morton? A. “Yes; I had. That is why I 
called up Mr. Morton. 

Q “Do you recall now whether he said he had withdrawn 
or was intending to retire? A “Yes; I do remember that 
he said he had withdrawn. 

Q “Did you mark that on your memorandum? A “No; 
but I marked something else on the memorandum that re¬ 
called that to my mind. ’ ’ 

He was with the defendant about a half an hour, the de¬ 
fendant making quite a number of telephone calls. He 
thought about a half an hour or three-quarters of an hour 
was the length of time he was with the defendant. The sec¬ 
ond time he met him, when Mr. Battle was present, he was 

only with him a few minutes. He introduced Mr. Battle to 
* 

the defendant and probably said what they had done, what 
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they were about, and went off. The next afternoon, April 
16, he went back to New York. He talked to defendant on 
the telephone on April 16 but did not recall very 
69 definitely what was said. He recalled that talked 
to defendant because lie made the memorandum al¬ 
ready referred to, in which he said that the defendant in 
the meantime saw Senator Reed and Senator Bijngliam. 
That is his only recollection, what is contained in the mem¬ 
orandum on that particular point. 

Q “And that is the only recollection you have—what is 
contained in the memorandum? A “On that particular 
point. 

Q “Y es. A “My recollection is very good on sonje other 
points, but on that particular point 1 do not have it very 
clearly in mind. 

Q “But, so far as you can recall now, even after reading 
the memorandum, what you remember about April 16 is the 
fact that you called him on the telephone? A “No; I don’t 
definitelv recall that. You see, I said mv best recollection 
is that I talked to him on the telephone. I don’t recall call¬ 
ing him on the telephone. 1 remember 1 got that informa¬ 
tion from him. I do not definitely recall seeing him, and 
I do not definitely recall talking to him on the telephone. 
’I do know that I got that information from him on that day, 
so I say my best recollection is that I got it on the telephone, 
because I think if I had seen him I would remember it.” 

He did not recall seeing the defendant from the sixteenth 
of April to the sixth of June or having any telephone con¬ 
versation with him. Outside of the letters just read he did 
not think that he had received any communications in any 
other wav or in anv form whatsoever from defendant from 
April sixteenth through the sixth of June. 

As to the meeting on April 15, he came to Washington 
never having met the defendant and called him on the tele¬ 
phone at his home leaving a message for him to call file wit¬ 
ness at the Willard Hotel, which he did. The witness came 
down after he had received information that the House 
Revenue Bill was before the Senate Committee and after 
he had read the language in the proposed Bill which, it 
seemed to him and to his associates, might abrogate the 
treaty with Cuba if the manganese tax were added to the 
Bill, because manganese was on the free list. If tfiis tax 
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were added, and the Bill provided that it was to be 
70 applied regardless of a treaty, and the treaty pro¬ 
vided that there was to be no tax on manganese it 
appeared that the treaty would be abrogated, and this would 
be a very serious thing for his company. He was not really 
in favor of the additional tax on manganese. He was not 
so much concerned if that language was taken out. He reallv 
thought that it would be better if there were no tax on man¬ 
ganese even though a tax would give his company a greater 
differential over its comj;>etitors. He thought that it would 
be an unwise thing to have a tax on manganese. The thing 
of most importance to his company was to get out of the 
Bill the language that, if the manganese tax amendment 
were added* would abrogate the treaty with Cuba. That 
was the important thing. He also felt that it would be un¬ 
wise to have the manganese tax and was really glad when it 
was not put on. He had discussed that matter with his as¬ 
sociates in New York and had come to 'Washington with the 
definite opinion that it was an undesirable thing to have 
those two features in the Bill. What he wanted to do was 
to meet somebody in Washington and present his case to 
the people involved. He wanted to present his case to the 
War Department and the State Department and the Senate, 
or the Senate Finance Committee preferably that had the 
Bill. He made contact with the defendant in order that the 
defendant in turn might put the witness in contact with the 
various people representing these various Departments. 
The witness knew the story he wished to present and the 
arguments he wished to put forward. The defendant then 
on April 15* while he was in the office with the witness, 
called up the Assistant Secretary of War who was away, 
but he spoke to Colonel McFarland. What he did was to 
arrange things so the witness could go to see Colonel Mc¬ 
Farland in order to present his argument to Colonel Mc¬ 
Farland, and if possible, to persuade Colonel McFarland to 
use his influence to see to it that the treaty provisions were 
maintained, and that the tax was not put on in the fashion 
proposed. The defendant called Assistant Secretary of 
State Bundy on the telephone, and Mr. Bundy said to see 
Mr. Matthews in the Latin-American Division of the State 
Department.! The defendant called Secretary Lamont who 
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referred the witness to Mr. Furness in the Minerals Divi¬ 


sion in the Department of Commerce. The witness 
know his way around Washington or how to find 
McFarland or Mr. Matthews or Mr. Furness, and 
fendant then said that Mr. Semmes would show hir 
The defendant at no time accompanied him. 
71 he first talked to the defendant, the witness 


did not 
Colonel 
the de- 
2 about. 

When 
did not 


recall that the defendant knew anything* about the 


Bill or the tax on manganese. The witness said h 
give both sides a copy of his memorandum. And th\ 


would 
3reupon 
ndant’s 


it was stated that cross-examination of the defei 
counsel was completed, except possible cross-exan^ination 
in connection with the memorandum. 

Thereafter cross-examination of the witness whs con¬ 
tinued. The witness was shown a copy of a letter dated May 
18 directed to Mr. Bindley M. Morton. He stated that he 
had no recollection of having seen the letter, but thought 
he had seen a copy of it before, lie stated that he thought 
it was a copy of a letter that Assistant United States At- 
tornev Pine showed him a few days prior to the triad. The 
witness identified a copy of a memorandum marked! W-X-l 
for identification, written by him to Mr. Battle in the: month 
of May or June, 1932 at the time he was discussing with 
Mr. Battle the employment of somebody in Washington to 
watch out for things that might be of interest to him and 
his companies. 

Q “Well, now, after you have seen this copy of the memo¬ 
randum which you say you wrote, does that refresh your 
recollection that you had these discussions after June 11th? 
A “Well, I had some discussions on that subject. I had 
some of them afterwards because we didn't conclude the 
matter until some time after June lltli. I had somejdiscus- 
sions on the subject before and some after.” 

Thereupon George Gordon Battle was called as a witness 
on behalf of the United States, and, having been first duly 
sworn, testified as follows: 

That his name was George Gordon Battle, his residence 
850 Park Avenue, New York City; that he was a practising 
attorney, a director of the Cuban American Manganese Cor¬ 
poration and his firm counsel for it, and this existed in the 
year 1932. He met the defendant April 15, 1932, at the new 
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Willard Hotel in Washington. The circumstances leading 
up to it wasl a conversation in their office the day before con¬ 
cerning pending legislation, and its possible effect on the 
Cuban American Manganese Corporation. This legislation 
was the Federal Revenue Act which was before the Finance 
Committee at that time. The particular feature of it was 
the imposition of the tax on manganese together with the 
clause which might possibly abrogate the treaty of 1902 be¬ 
tween Cuba and the United States. 

Q “Was the imposition of the tax on manganese 
72 a provision which has been known as the Oddie 
amendment to the Revenue Act of 1932? A Yes, so 
far as that bill was concerned. There was also a tax on 
manganese in addition to that.” 

The date of the conversation in their office was the day 
before he came to Washington, namely, April 14. The cir¬ 
cumstances of his meeting the defendant on April 15 were 
as follows: Mr. Williams, President of the company, had 
gone down the night before. The witness arrived on April 
15 and went to the Willard Hotel and there met Mr. Wil¬ 
liams, the defendant and Mr. Semmes, and they had a short 
talk concerning the situation. Mr. Semmes was presented 
as the gentleman who was in the law firm with which the 
defendant had associated himself. Thev discussed the tax 

w 

and treatv features of the manganese situation, and the wit- 
ness learned that the defendant had made some appoint¬ 
ments for Mr. Williams, Mr. Semmes and the witness. After 
this brief talk at the hotel Mr. Semmes, Mr. Williams and 
the witness then went to the Department of Commerce and 
saw Mr. Furness. Then they went to the office of Senator 
Hull and later returned to the hotel. He did not again see 
the defendant, and the witness never saw him afterward 
until the present occasion. The witness identified the de¬ 
fendant. The conversation at the Willard was not a long 
conversation. Mr. Williams was there and he, Mr. Semmes 
and the defendant had already discussed the situation. The 
statement was made in the conversation between the four of 
them that Mr. Semmes was a member of the law firm of 
Semmes & Semmes with which the defendant had associated 
himself. The plan that had been mapped out was for Mr. 
Williams, Mr. Semmes and the witness to see Mr. Furness 
in the Commerce Department, and discuss with him the 
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Bill and its proposed effect on commerce and business be¬ 
tween Cuba and this country, particularly in so far as a 
tax on manganese and the effect on the treaty was con¬ 
cerned. At the Willard Hotel meeting, the four of them, in¬ 
cluding the defendant, discussed the treaty provision and 
the provision of the proposed Committee amendment. The 
witness could not recall any comments that the defendant 
specifically made about the matter; it was the general sub¬ 
ject of the conversation. 

Cross-examined by counsel for the defendant, the matter 
of the so-called Committee amendment and the treaty first 
came to his attention at a conference at his office at 37 Wall 
Street in which Mr. Williams, Mr. Neaman, Mr. Levy and 
possibly Mr. Van Tyne, the last three partners of 
73 the witness, participated. His recollection was that 
it was brought to his attention either by Mr. Neaman 
or Mr. Williams. In any case, he knew nothing about 
it until it was brought to his attention. Tlje con¬ 
ference was called at the suggestion of Mif. Wil¬ 
liams. It was held some time during office h^urs at 
his office. The discussion was about the treaty provisions 
and also about the so-called Oddie amendment. The witness 
had acted as counsel for the company since 1931; he was 
familiar with the treaty provisions of the treaty of 1902, 
the Platt Amendment, in a general wav. Whatever came 
into this country from Cuba free in 1902 continued to come 

m/ 

in free from that time on under the terms of the treaty. He 
had read House Report 10236, the proposed Revenue Bill 
of 1932. He could not say positively whether there was a 
copy of it before them at the New York conference. He 
couid not say specifically whether on April 14 there was any 
provision in the Bill with reference to a tax on manganese. 
He knew there was what was known as the Oddie Clause 
which imposed a tax of one cent a pound of metallic content. 
Except as already indicated he did not recall whether the 
question of a proposed amendment covering a tax on man¬ 
ganese was presented to him by Mr. Williams; in other 
words, he had not seen any Congressional Record up to that 
time. He had no distinct recollection as to whether they had 
a copy of the Bill or of the amendment; he knew they dis¬ 
cussed it. Nor could he say at this time whether they had 
any copy of the provision which affected the treaty arrange- 
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ments. Mr. Williams phoned him at his house on the night 
of April 14th, and said that he had word that there was to 
be a Committee meeting on Saturday. At the office confer¬ 
ence they had agreed that they should oppose this legisla¬ 
tion and take steps to oppose it at once. Then Mr. Williams 
telephoned that night and said that he had word that there 
was to be a meeting on Saturday, and they should go down 
at once. However the witness could not go that night, but 
Mr. Williams did, and the witness went the next morning. 
Up to that time he did not think he had ever met the defen¬ 
dant. He met him at the Willard about three-thirty in the 
afternoon; the conference lasted about a half an hour. He 
went to tliei Willard bv arrangement with Mr. Williams. 
Mr. Williams, Mr. Senimes, the defendant and the witness 
were present. They all talked back and forth and then the 
witness, Mr. Williams and Mr. Scmmes saw Mr. Furness 
and Senator Hull. Witness returned to New York the next 
day. His recollection is that he never saw the defendant 
except upon, this one occasion at the Willard. The witness 
recalled having received original of W-Cross 1, the letter 
of May 18. Subsequently he appeared before the 
74 Senate Finance Committee representing the Cuban 
American Chamber of Commerce of New York. The 
witness identified pages 882, 883 of the Report of the pro¬ 
ceedings before the Senate Finance Committee and stated 
he had made the statement appearing thereon before the 
Committee. At that time he talked about the treaty provi¬ 
sions and said nothing with reference to a tax on manga¬ 
nese. 


On re-direct examination by the Government the wit¬ 
ness’ attention was drawn to his statement on cross-exam¬ 
ination that when he appeared before the Senate Finance 
Committee lie did not say anything about the tax on man¬ 
ganese. This was so. His appearance before the Commit¬ 
tee was on behalf of the Cuban American Chamber of Com¬ 
merce of New York Citv, bv arrangement with that bodv. 
The reason he appeared on their behalf and discussed the 
treaty provisions wag that this Chamber of Commerce 
represented all the business interests between this country 
and Cuba, and they thought it would be more effective to 
appear before the Committee representing all these inter¬ 
ests rather than to appear merely representing one inter- 
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est, the manganese interest. He thought that that was a 
means of representing the interests of the treaty provision 
and the manganese tax provision both. His strategy was to 
make the point before the Committee only as to the treaty 
provision. The Chamber of Commerce was primarily in¬ 
terested in the treatv, and for that reason he stressed that 
point. The interests of his client however, the Cuban Amer¬ 
ican Manganese Corporation, were in respect to loth the 
tax and the treaty provision. On re-cross examination by 
defendant’s counsel the following colloquy took place: 

Q “Mr. Battle, may I refer you to page 883 of the report 
of the hearings before the Senate Finance Committee? And, 
do you recall Senator Heed and vourself having this collo- 
quy, going back to page 882 ? 

“ ‘Now, this treaty of 1902 has been since confirmed in 
several instances and notably in the tariff law of ■ 930, in 
which it was expressly provided by the terms of section 
1316 of the Code of Laws of the United States forming a 
part of the tariff law of 1930, that nothing contained in the 
tariff law of 1930 should in any way abrogate or impair 
the effect of the provisions of the treaty.’ A “That is my 
statement. 

Q “Senator Reed said: 

“ ‘Mr. Battle, is this question of any importance 
75 on the House bill itself? We get no oil and no coal 
from Cuba. 

“ ‘Mr. Battle. I do not know, sir. I do not know how it 
came to come into the act. It seems to appear in the act 
without any special reason for it. 

“ ‘Air. Heed. Well, I can understand that if manganese 
were subjected to a tax it would be an important question 
for Cuba but as the House bill stands, the only two items 
on which there is a tariff imposed are items in which Cuba 
has no concern.’ 

“Do you recall that? A “Yes, I do. 

Q “And then you replied: 

“ ‘Well, I understand there are some imports of copper 
and some of oil. I do not think they are large.’ A “Yes, 
sir. 

Q “All right; that is all.” | 

Thereupon J. T. Claybourne, Jr., was called as a ivitness 
on behalf of the United States and having been firk duly 
sworn testified as follows: 
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That he was the Vice President of the Cuban American 
Manganese Corporation and of its affiliated corporations, 
the Freeport Sulphur Company and the Freeport Texas 
Company. From April to July inclusive of 1932 he was 
assistant to the President in these corporations. In May 
of 1932 there was correspondence back and forth between 
himself and the defendant. He had never met the defen¬ 
dant at that time. The witness identified Government's 
exhibit C-l as a carbon copy of a letter dated May 12, 1932, 
which he sent the defendant, which was received in evidence 
over the same objection and exception of defendant’s coun¬ 
sel as heretofore made with reference to Government’s ex¬ 
hibits W-l to W-4, namely, on the ground of the Statute of 
Limitations and also that it was outside the period when 
the matter was under consideration bv the Senate Finance 
Committee. The letter reads as follows: 

Government’s Exhibit C-l 

“Thursdav, Mav 12, 1932. 

“Colonel Joseph I. McMullen, 

Care of Semmes and Semmes, 

Investment Building, Washington, D. C. 

“Dear Colonel McMullen: 

76 “I enjoyed very much, indeed, my telephone con¬ 
versation with vou vesterday afternoon and was 
very glad to Jearn that you had already accomplished some 
good work ip behalf of the proposed tax on imported man¬ 
ganese ore and ferro-manganese.” 

Assistant District Attorney Pine interrupted his read¬ 
ing of this letter to state: 

“Then follows a paragraph that is irrelevant to the in¬ 
quiry, your Honor, and counsel have stipulated that it need 
not be read into the record.” 

He continued reading as follows: 

“Yesterday afternoon vou stated vou knew why the 
Senate Finance Committee failed to adopt the import taxes 
on manganese and ferro. If you feel at liberty to do so I 
should appreciate you letting me know that reason. 

“Verv truly vours, 

JTCJr-C” 

The initials “JTCJr.” were the witness’ initials, and the 
letter was dictated by him. 
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Witness identified Government’s exhibit C-2, as!a letter 
dated May 18, 1932, which he received from the defendant, 
and which, over the same objection and exception, as to 
the exhibit C-l, was likewise received in evidence and which 
reads as follows: 


Government’s Exhibit C-2 


“May 18 


1932. 


“Jos. I. McMullen, 

Investment Building, 

Washington, D. C. 

“Mr. J. T. Claiborne, Jr., 

Care, Freeport Sulphur Company, 

122 East 42nd Street, 

New York City. 

%> 

Dear Mr. Claiborne: 

“Responsive to your letter of May 12, I talked yesterday 
with Mr. Morton, and as indicated to you, I feel that the 
chance for the duty on manganese is still fifty-fifty, or prob¬ 
ably a little bit better in your favor. 

* * 

“I am to see one of the distinguished senators on fthe sub¬ 
ject today, and will let you know the outcome later. 

Sincerely yours, 

77 (Signed) “Jos. I. McMullen.” 

The witness likewise identified Government’s exhibit for 
identification C-3 as a copy of a letter dated May 20, 1932, 
which he wrote the defendant, and which likewise iver the 
same objection and exception was received in evidence and 
reads as follows: 


Government’s Exhibit C-3 

“May 20, 


“Col. Joseph I. McMullen 
Investment Building, 

Washington, D. C. 

“Dear Col McMullen: 

“I acknowledge, with thanks, your letter of May 18th. 
As vou know, Mr. Morton is now in our office and he has 


1932. 
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given me the benefit of the information you very kindly 
gave him during his recent visit in Washington. 

“I shall look forward with a great deal of interest to 
receiving further information from vou regarding the ef- 
forts that are being made to place a duty on imported man¬ 
ganese. 

“Sincerelv vours, 

•/ * * 

JTC Jr-c.’ ’ 

This letter was dictated by the witness, whose initials it 
bears and it was sent out in the due course of business. 

The witness likewise identified Government’s exhibit C-4 
as a letter dated May 23, 1932, which lie received from the 
defendant, and which over the same objection and exception 
was likewise received in evidence and reads as follows: 

Government’s Exhibit C-4 

“Jos. I. McMullen 
Investment Building 
Washington, D. C. 

• “May 23, 1932. 

“Mr. J. T. Claiborne, Jr., 

Cuban-American Manganese Corp., 

122 East 42nd Street, 

New York City. 

“Dear Mr. Claiborne: 

78 “I have just received your letter of May 20th, and 
want vou to know that we are working diligently to 
put matters in proper shape. 

“Incidentally, I saw the Senator about whom I talked to 
you the other day, and he is cooperating with us to the full¬ 
est extent. Anything of interest will be immediately com¬ 
municated to you and I shall endeavor to keep you abreast 
of the situation as it develops. 

“Sincerely yours, 

(Signed) “Jos. I. McMullen.” 

The witness’ attention was directed to the statement in 
Government’s exhibit C-l to the effect that the witness had 
enjoyed very much his telephone conversation with the de- 
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fendant yesterday afternoon and was very glad to learn 
that the defendant had already accomplished so^ne good 
work in behalf of the proposed taxes on imported man¬ 
ganese ore and ferro-manganese. The witness could not 
give the details of the telephone conversation, which oc¬ 
curred on May 11, 1932. As he remembered it the defen¬ 
dant merely reported progress in his efforts to help them 
on the manganese tax matter that was under consideration. 

Cross-examined bv the defendant’s counsel thd witness 
stated he first met the defendant in the early part of July 
of 1932 in his office in New York. He talked to the defen¬ 
dant two or three times over the telephone prior to the 
time he met him in July in New York City. 

Q. “Can you recall any other conversation priori to June 
6, 1932, other than the one which you have mentioned in 
this letter? A. “I can’t recall the details of it. It ^eems to 
me I had another conversation with him. 

Q. “But even that is hazy in your recollection? A. “That 
is right; yes, sir. 

Q. “Is it not a fact that the only reason now wht you re¬ 
call having a talk with Colonel McMullen, which you stated 
in vour letter of May 12, is the fact that you wrote this 

letter of Mav 12? A. “I don’t know whether I wohld have 
* 

recalled it had I not seen this letter. Definitely the letter 
helped me to recall it. 

Q. “When was the first time that your recollection was 
refreshed as to the telephone conversation iff ter you 
79 wrote this letter? A. “About a year ago. 

Q. “So, from May 12, 1932, to approximately a 
year ago—that is, approximately 1935— A. “Yes. 

Q. “In three years you had not had your recollection re¬ 
freshed about the telephone conversation? A. “That is 
correct.” 

On May 12, 1932, he had never met the defendant. The 
witness has many telephone conversations every day. 
There was nothing about the telephone conversation with 
the defendant that he could now recall either as to what he 
said or what the defendant said. 

Q. “You stated in the letter: 

“ 4 Yesterday afternoon you stated that you knew why the 
Senate Finance Committee had failed to adopt the import 
taxes on manganese and ferro.’ 
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“It is a fact that on Mav 12 vou knew that the Senate 
Finance Committee had not adopted the Oddie amendment, 
is it not? A. “They had not, yes; that is correct. 

Q. “You knew that? A. “Yes, I knew they had not.” 

The witness knew that the House Bill 10236 had been re¬ 
ported out by the Senate Finance Committee without the 
tax on manganese. The witness knew that as the House 
Bill came over to the Senate there was a provision in Sec¬ 
tion 601 to the effect that the taxes imposed in that Section 
should be imposed regardless of the treaty provisions with 
any country. He knew that Mr. Battle had appeared be¬ 
fore the Committee and opposed that provision, and that 
the Senate Finance Committee had refused to keep that in 
the Bill and had re-instated the protection of the treaty. 
This was all the correspondence that he could recall he had 
with the defendant. 

On re-direct examination by the Government the 
80 witness stated that when he referred to all the cor¬ 
respondence he had had with the defendant he had 
in mind the correspondence within the period involved in 
the letters already submitted in evidence. There was fur- 
ther correspondence at a later date. The letters received in 
evidence were brought in response to a subpoena duces 
tecum served upon him. When he stated on cross-examina¬ 
tion that he could not recall anything of the conversation 
between himself and the defendant on the telephone he 
meant that he could not recall the exact language used by 
the two of them. He did recall the substance, simply that 
he reported progress. The proposed tax on manganese was 
a matter of vital importance to the company and his activ¬ 
ity in connection with it was not one that would soon leave 
his memory. 

On re-cross examination the witness stated that as to the 
defendant reporting progress he could give no details of 
the conversation. The report was not a very definite one, 
but simply that progress was being made. He could not 
recall specifically anything that the defendant said. The 
conversation i was only a few minutes long. He did not 
remember at what time it took place, whether in the morn¬ 
ing or in the afternoon. 

Q. “Is it not a fact, Mr. Claiborne, that if it were not for 
that letter you would not have recalled that you ever met 
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talk with 


call any- 

|e had al- 
le Oddie 

witness’ 


s 


much: 
efforts 


and talked with him? A. 4 ‘I can’t say. Seeing Hie letter 

naturally refreshes mv mind. 

•> * 

Q. “And it refreshes vour mind that you had a 
him, because you stated that in the letter? A. f 4 That is 
correct. 

Q. “At this time you do not recall what the progress was 
about, if he did report progress? You cannot re 
thing that he told you? A. “Not the details of it. 

Q. “At that time the Senate Finance Committe! 
ready, as you stated, I think, refused to adopt t 
amendment? A. “That is correct.” 

On re-direct examination by the Government the 
testimony was as follows: 

Q. 4 4 You can recall specifically what the progress was 
about, can you not? A. “I can recall this 
81 that the progress was in Colonel McMullen 
to help us. 

Q. “In what connection? A. “In line with Mr. Williams’ 
discussion with him in regard to the proposed import tax 
on manganese and the objectional wording in the proposed 
—as it affected the treaty with Cuba.” 

On further re-cross examination the witness testified that 
both of these matters had been definitely settled bv the 
Finance Committee of the Senate at that time; the treaty 
provision was out as it came from the House, and the man¬ 
ganese tax was out. 

On further re-direct examination by the Govermhent the 
witness stated that he knew at the time that the pill had 
not been finally passed by the Senate, and that tl|ie Com¬ 
mittee amendment was still a matter of concern. 

On further re-cross examination by defendant’sj counsel 
the witness stated as follows: 

Q. 4 4 How was the Oddie amendment a matter of concern 
on Mav 12? A. 4 4 How was it a matter of concern to us? 

Q. 44 No, how was it a matter of concern at that time? 
A. 44 Active efforts were being made at that time—sti ll being- 
made—to have an import tax placed on manganese. 

Q. 44 By Senator Oddie? A. “I don’t know whether by 
Senator Oddie or not, but by the domestic manganese pro¬ 


ducers, whose efforts were still being made to have 
imposed. ’ ’ 


the tax 
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The witness had discussions from time to time with the 
domestic manganese producers, with Mr. Adkerson, Presi¬ 
dent of the Manganese Producers Association, the same Mr. 
Adkerson who appeared before the Senate Finance Com¬ 
mittee in favor of the Oddie amendment, which the Senate 
Finance Committee did not adopt. 

On further! re-direct examination bv the Government the 
witness stated as follows: 

Q. “I show you, Mr. Claiborne, a letter addressed to you 
by Colonel McMullen under date of May IS, it being Gov* 
ernment Exhibit C-2, and will ask you to state if that does 
not refresh your recollection as to how you knew the Oddic 
amendment was still a matter of concern. A. “Colo- 
82 nel McMullen says, 4 1 feel that the chance for the 
duty on manganese is still fifty-fifty, or probably a 
little bit better in vour favor.’ 

Q. “That information was conveyed to you after the tele¬ 
phone conversation? A. “That is correct.” 

Lindley C. Morton was called as a witness on behalf of 
the United States, and having been first duly sworn, testi¬ 
fied as follows: 

That his name was Lindley C. Morton, his residence was 
in Birmingham, Alabama, though he was temporarily liv¬ 
ing in Pasadena, California. He was a director of the 
Cuban American Manganese Corporation in 1932 continu¬ 
ously to the present time; this was the company of which 
Mr. Williams, a witness for the prosecution, was President. 
The witness identified the defendant, and stated that he 
was acquainted with him. He first met him either in the 
latter part of 1930 or the first part of 1931 in Birmingham, 
Alabama. Thereafter he had occasion to be in Washington 
probably in the first part of 1931 and saw the defendant, but 
before that he had seen him on two or more occasions in 
New York. When he met him in Washington the early part 
of 1931 it was in a Government building, where he went by 
appointment. The witness was in New York, and the de¬ 
fendant had telephoned him there and asked him to go to 
Washington to meet Secretary Hurley to discuss whether 
or not he would be willing to accept an appointment on the 
Board of the Reconstruction Finance Corporation, which 
was being formed at that time. Witness told defendant that 
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he would not, but they had some talk on the telephone, and 
the witness agreed to go to Washington and went tlijere and 
met the defendant in this Government office, the location of 
which he did not recall, and from there they went to Secre¬ 
tary Hurley’s office. Subsequent to this visit he again met 
the defendant in Washington on several occasions. 

Q. “Do you recall the year in which you next saw him? 
A. “It was probably in 1931. I am quite sure it was, as a 
matter of fact, because the next time that I saw him I 
looked Colonel McMullen up. I was in Washington, and it 
was at a time when Congress was considering legislation—” 
Witness was interrupted by defense counsel who inquired 
what this had to do with the case. Government counsel re¬ 
plied that he was just fixing the date. Whereupon the wit¬ 
ness said he could not recall the date. 

He saw the defendant in the early part of 1932, but could 
not remember the date though it was subsequent to the 
visit he had just referred to. He saw the defendant in his 
office in the Investment Building at the office of Semmes & 
Semmes, where the defendant had an office. As to 
83 any discussion with the defendant at that tinie as to 
his connection with the Army, the defendant told him 
that he had left the service and was engaged in the private 
practise of the law. He was sure this visit was prior to 
April 1, 1932. Later in April the witness went to Cuba, 
and was out of the country a considerable part of the 
month. While in Cuba he received a long-distance tele¬ 
phone call from Mr. Williams, President of the Company. 
The witness returned from Cuba probably the last oi April. 
There came a time when he saw the defendant again in 
Washington on two or three other occasions; he saw him in 
May and again in June in Washington under the following 
circumstances: there were two subjects of their conversa¬ 
tions at those meetings in May and June because tjie wit¬ 
ness was still interested in following the legislation [he had 
referred to before. That was one of the topics; this was a 
personal matter. When he saw the defendant in May in 
Washington he discussed with him the matter of compen¬ 
sation. The witness suggested to the defendant tha-; he be 
retained by the Cuban American Manganese Corporation 
and the Freeport Texas Company on a retainer basis to 
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watch any matters that might come up in Washington that 
would affect the interests of those companies. He discussed 
the matter of compensation for services that he had ren¬ 
dered those interests at Mr. Williams’ instigation while the 
witness was in Cuba. The defendant’s reply to the wit¬ 
ness’ suggestion was that he was agreeable to such an ar¬ 
rangement. The witness’ recollection was that he asked 
the defendant to suggest the basis of payment that would 
earrv through to the balance of the calendar vear, and he 
said lie would do so. The witness did not recall whether 
he did so in that conversation, but he knew that he subse¬ 
quently did, and at some subsequent meeting they agreed 
upon terms. Mil ether that meeting was in May or June 
he did not recall. He could not recall the exact meeting. 
It could have been done by long-distance telephone. They 
discussed it, and then the defendant was to suggest a basis 
that would be satisfactory to him and they later agreed 
upon the terms. At this later meeting they agreed on the 
sum of $1,000.00 plus a monthly retainer of $250.00 as of 
May 1, 1932, to continue to the balance of that calendar 
year. As to the services that had been rendered prior to 
that discussion, the witness told him that they had been 
very satisfactory and had pleased his associates very much. 

Q. “What did you say to him about the payment for 
those services? A. “I don’t recall. 

84 Q. “Will you state again, in a little more detail, so 
that the jury may follow it, just how this arrange¬ 
ment was made? A. “No, my memory does not serve me 
well enough:to give any specific details regarding meetings. 
As I say, I don’t recall actually meeting him or whether it 
was finally consummated by long-distance telephone. I 
have tried to remember, but I can’t. 

Q. “But I mean the details. What was discussed? 
A. “The matter of compensation for the services that he 
had rendered and the work that he might do in the future. 

Q. “Was the thousand dollars that was being paid for 
the services that had been rendered— 

“Mr. Leahy (interposing). I object to that as a leading 
question. I'think counsel has refreshed the memory of the 
witness. 

“The Court. The witness has already stated that. 
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“Mr. Wilson. I did not get it quite so clearly. I wonder 
if I might have the Court’s permission to examine him fur¬ 
ther on that. 

“The Court. I think you may have him make a further 
statement. 

Bv Mr. Wilson: 

Q. “Mr. Morton, will you state what was said as to the 
payment for the services which had been rendered for Mr. 
Battle and Mr. Williams? A. “I explained to Colonel Mc¬ 
Mullen that thev had been very satisfactory and mat my 
associates were very much pleased. 

Q. “What had been said about the payment for those 
services? A. “That was a part of the payment that I just 
referred to, a thousand dollars which covered any work 
that he had done during the month of April, while 1 was in 
Cuba, and then the continuing arrangements of $250 a 
month thereafter. 

Q. “The $250 a month arrangement was to become effec¬ 
tive May 1? A. “That is right.” 

The witness was shown Government’s exhibits L-l and 
L-2 which he identified as letters from his files, being re¬ 
spectively a copy of a letter dated May 4, 1932, from him 
to the defendant, and a letter dated May 6, 1932, from the 
defendant to him and which were received in evidence over 
the objection and exception of defendant, the objection 
being based upon the same grounds as the objections 
85 previously made to exhibits C-l to C-4 inclusi ve, and 
for the additional reason that they were entij-ely im¬ 
material. Government’s exhibit L-l reads as follows: 

Government’s Exhibit L-l 

“May 4, 1932. 

“Col. Joseph I. McMullen, 
c/'o Senimes & Semmes, 

Investment Building, 

15th and K Streets, 

Washington, D. C. 

Dear Colonel: 

“I was in Cuba when Mr. Langbourne Williams, Jr., com¬ 
municated with me and advised that we needed some assis- 
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tance in Washington, with the result that I asked him to 
get in touch with you. We were much pleased with the ag¬ 
gressive way i in which you handled the matter, and on my 
next trip Eadt, which will probably be in about two weeks, 
I will plan to drop off in Washington for the purpose of 
discussing a working basis with vou. 

“With kindest regards and all good wishes, I remain, 

“Yours sincerelv, 

LCM/S.” 


Government’s Exhibit L-2 reads as follows: 


Government’s Exhibit L-2 


“Joseph i. McMullen 

Investment Building, 
Washington, D. C. 

Lindley C. Morton, Esq., 

Birmingham, Alabama. 


May 6, 1932. 


Dear Mr. Morton: 

“I have vour letter of Mav 4. I am glad to learn that 
you will probably come East in about two weeks, and will 
be very pleased to see you at that time. 

“With best personal regards, I am, 

4 4 Sincerely yours, 


86 


(Signed) “Jos. I. McMullen.” 


“LCM” were the initials of the witness. 

Cross-examined by defendant’s counsel the witness stated 
he first met the defendant in the latter part of 1930. He 
did not know him awfully well, but knew him very pleas¬ 
antly. He had never visited him at his house or had the de¬ 
fendant ever Visited at the witness’ house. He first met him 
in Birmingham, Alabama, and subsequently met him 
in New York on several occasions. The witness had 
a business associate in Alabama named Mr. Swan 
whom the defendant had known. He did not know 
whether or not the defendant had ever visited Mr. 
Swan at his home. Swan was at that time associated in 
business with the witness, being President of the Swan Cor- 
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poration, of which the witness was a director. The witness 
knew that the defendant was in the Army. The witness 
went to Cuba in April of 1932. While he was in Cuba he 
learned that Mr. Williams needed assistance as stated in 
his letter, exhibit L-l. He could not recall what date in 
April he was called on long-distance while in Cuba. At 
that time, as stated in exhibit L-l, the witness suggested 
the defendant’s name to Mr. Williams. He did ^iot talk 
with Mr. Williams about any financial arrangements. As 
to whether at that time he knew that the defendant was still 
in the Army the witness stated that on his second trip to 
Washington the defendant told him that he had left the ser¬ 
vice and entered the private practise of the law, and it was 
on this occasion that he saw the defendant in the office of 


Semmes & Sennnes in the Investment Building. This was 
some time before he returned from Cuba. 

Q. ‘‘That was sometime before April, then? At “Yes. 
The reason why I can remember that, I have apparently—I 
am not very specific in these dates, but there is a circum¬ 
stance that enables me to remember that, because when I 
went to Cuba in April it was just prior to the starting of 
the Cuban-American Manganese plant at Cristo, and the 
occasion of mv visit in Washington—mv second (visit to 
Washington, when I had met Colonel McMullen—w^s prior 
to that time, because I knew the status of the development 
in Cuba at that particular time. Without remembering the 
dates, I can remember the chronology at that point. 

Q. “Do vou recall very definitelv the conversation at that 
time in which the Colonel said lie had left the service? 

A. “Yes, he volunteered the information. jSe told 
87 me that he had left the service and was going into 
the business of private practice. He mentioned 
something about representing some Imperial Russian Bond¬ 


holders’ Committee in this country. 

Q. “Do you recall whether he told you at that time that 
he had been ordered before a board for retirement? A. 
“No, I don’t remember that. 

Q. “He may have told you that and you do not recall it? 
A. “I don’t remember whether he did or did not.” 

After his talk with Mr. Williams over the telephone from 
Cuba the next time he met the defendant was in May, he 
did not recall in what part of May. He did have a discus- 
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sion as stated in his letter of May fourth for the purpose of 
discussing a working basis between them. He asked the 
defendant to submit a basis that would be acceptable to 
him, which he did. He did not recall the shape, he might 
have written the witness, or told him, or telephoned him, 
he did not know. 

Q. “I show you a copy of a letter dated May 18 (Exhibit 
MX-1) and ask you if you recall having received that from 
the Colonel. A. “I don’t remember this particular letter, 
but the substance of the letter I do recall.” He did not re¬ 
call whether he was in New York City on May 18. The of¬ 
fice of the Freeport Texas Company was 122 East 42nd 
Street, of which company he was a director. 

By Mr. Leahy: 


Q. Was Cplonel McMullen at that time engaged in doing 
any other work for you, that you can recall now, Mr. Mor¬ 
ton? A. At what time? 

Q. Along in this very same period. A. Well, I will have 
to go back and refer to the reason for my visit, that was ob¬ 
jected to before. I say, I will have to go back and refer to 
the reason for the visit that I made to Washington, that 
was objected to before. Do you wish me to do so ? 

Q. Is it not a fact, Mr. Morton, that Colonel McMullen 
was doing some work for you with reference to look- 


88 ing up the law of placer mines in California? A. Not 
so much looking up the law. I had asked him to as¬ 
certain the findings of the Army engineers with reference 
to the feasibility of building debris dams on the Yuba River 
in California and had also asked him to keep me advised 
regarding the terms of the legislation that was before Con¬ 
gress relating to the so-called self-liquidating loans of the 
Reconstruction Finance Corporation.” 

This was a matter that neither the Freeport Texas Com¬ 
pany nor the Cuban-American Company was interested in. 
It was just a personal matter. The witness was shown a 
paper, copy marked for identification defendant’s exhibit 
M-X-2, and said he received the original of it in connection 
with the matter just spoken about. However, it was not the 
information he had asked the defendant to be working on, 
it was something the defendant dug up and volunteered. 
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On re-direct examination by the Government the witness 
states that the Cuban American Manganese Com- 

89 pany was not paying for any personal services ren¬ 
dered by the defendant to the witness. 

Earl M. McFarland was called as a witness for thfe United 
States, and, having been first duly sworn, testified as fol¬ 
low's : 

That his name wtis Earl McFarland; that he w'as a Colo¬ 
nel in the Ordinance Department of the Unitec. States 
Armv now* on dutv as executive in the office of the Assistant 

m/ V 

Secretary of War; that he w'as on this same duty during 
April, May, June and July of 1932. 

Q. “Directing your attention to April 15, 1932, I will ask 
you to give me your recollection of any telephone calls or 
personal visits made by persons on that date in relation to 
a proposed tax on imported manganese. A. “The date 
April 15 comes to my mind only because I have consulted 
in your office a diarv kept bv the office of the Assistant 
Secretary of War. The circumstances in regard tcj the tax 
on manganese I recall. Shall I continue? 

Q. “Yes, go right on. A. “I w'as advised that Colonel 
McMullen desired to introduce to me a Mr. Semmes and 
some other gentleman. Mr. Semmes called on me at mv 
office, and I discussed with him in the presence— 

“Mr. Leahy: I object to anything said to Mr. Semmes 
outside the presence of the defendant. 

“Mr. Pine. We have no purpose to bring out what w'as 
said, but he said that he had a discussion with Mr. Semmes 
as the result of a telephone call from Colonel McMullen. 
“Bv Mr. Pine: 

Q. “Is that it? A. “I w r as advised that he was being 

introduced to me bv Colonel McMullen. 

%/ 

“Mr. Leahy. I shall have to object to that. He said he 

w~as advised; he does not know r . 

“The Witness: No, I don’t remember who advised me. 

“Mr. Leahy. Then, I object to the whole matter. 

“Mr. Pine. You object to the whole matter? 

“Mr. Leahv. Yes 
%/ 

Mr. Pine. I shall ask for a ruling on that. 

90 Mr. Leahy. “I was advised,” the witness said. 

The Court. I think he mav state how^ he had come 

to be introduced bv the defendant. He mav state the sub- 

* * 

stance. 
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Mr. Leahy. May I have an exception? 

The Court. Yes. 

The witness identified the defendant and stated he knew 
him quite well. Another man came with Mr. Semmes, 
whose name he did not remember. He would not know him 
if he saw him. He did not recall whether he purported to 
represent any company or not. 

Q. What was the subject matter of the conversation— 
without giving it—between vou and Mr. Semmes and this 
other man? A. A tax on manganese was the subject mat¬ 
ter of our conversation. 

Q. As a result of that conversation, what steps did you 
take in the War Department in connection with the tax on 
manganese? A. I can onlv tell vou of the results that fol- 
lowed that conversation. I don’t know whether I took im¬ 
mediate action that led to those results or whether someone 
else took that immediate action. 

Q. Will you tell the result that took place in the War De¬ 
partment? A. The result was that subsequent to this meet 
ing that I had with Mr. Semmes and the other gentleman, 
the Assistant Secretary of War, Mr. Payne, and Colonel 
Hobley appeared before a committee of Congress in regard 
to a tax on manganese. 

A statement prepared by Major Hobley for Mr. Payne to 
read before the Committee was in his files. This statement 
gave the position of the War Department. As to the date 
Assistant Secretary Payne and Major Hobley appeared 
before the Senate Finance Committee he knew it onlv bv 
reference to his diary, which was identified by the witness 
and marked Government’s exhibit E-l for identification. 

Q. I will ask you to look at Government exhibits E-l for 
identification, under the date of April 15, for the hour of 
2:30, and state whether that is the entry which refreshes 
your recollection as to your answer in respect to the 
91 telephone call made by Colonel McMullen to you on 
April 15, 1932. A. This is the entry that recalled to 
me the—I woud like to change that. This is the entry that 
was shown to me that fixes the date of April 15 as the day 
that T had the conference with Mr. Semmes and the gentle¬ 
man who accompanied him to my office. 

The entry for the hour of 2:30 April 15, 1932, did not 
place the date of the visit of Mr. Semmes and the other 
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gentleman but merely stated the time of their visit. The 
witness recalled the visit without question. The entry un¬ 
der the hour of 3:00 o’clock and the name stated therein did 
not refresh his recollection as to who was present with Mr. 
Semmes. Looking at the entry under the hour of 3:20 that 
entry was evidently the action the witness took, but he did 
not recall taking that action on that date at all. 

The Court, (interposing). Before you leave April 15, 
do I understand this witness to testify that Colonel Mc¬ 
Mullen phoned him on that date in regard to these men 
coming to see him on that date? 

Mr. Pine. My recollection of the witness’ testimony is 
that he was advised that Colonel McMullen had telephoned 
or was introducing these gentlemen. 

After the witness testified that he did not remember 
whether Colonel McMullen himself telephoned him <br some¬ 
one else the following occurred: 

Mr. Pine. Would your Honor care to have mc^ pursue 
that anv further? 

The Court. The only question was that he used the word 
“advised.” Of course, we do not want conversations that 
would not bind the defendant. 

Mr. Pine. Of course not. 

Bv the Court: 

Q. All that you can testify is that these two mjm came 
there at the instance or request, so far as you know, of 
Colonel McMullen? Is that your memory of it? A. Yes, 
sir. 

Q. You are not giving any of the conversation that 
92 was had over the telephone, you do not remember 
anything about that, and you do not remember 
whether it was Colonel McMullen or not? A. No, sir. T 
don’t remember whether Colonel McMullen telephoned me 
that he was sending these gentlemen or whether ^omeone 
else told me that Colonel McMullen had told them tb advise 
me that these gentlemen were coming to see me. 

The Court. Anv conversation without the defendant, 
McMullen, if he had one, is not admitted in evidence. 

Mr. Pine. That is correct. 

Turning to April 16 in his diary he did not recall any 
conference between anv gentleman and himself with re- 
spect to the proposed imposition of a tax on manganese, 
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nor did he remember the defendant coming to see him on 
that date. Subsequent to his interview with Mr. Semmes 
the defendant suggested or requested that witness tele¬ 
phone some member of Congress in regard to the tax on 
manganese, jand he did so. He recalled that he was unable 
to get the particular member of Congress whose number he 
called and talked with someone else in his place. The de¬ 
fendant was present at the time, and the witness told the 
gentleman at the other end of the telephone at the Congres¬ 
sional office iof the position of the War Department in re¬ 
gard to the proposed tax on foreign manganese. In brief, 
the War Department’s position was that as a matter of in¬ 
dustrial preparedness it was advisable for a tax to be im¬ 
posed on foreign manganese so that the domestic and local 
manganese market could be developed; so that man¬ 
ganese, a very important war material, would be avail¬ 
able locallv and domesticallv in time of war. Cuban man- 
* » 

ganese is considered local manganese in determining the 
policy of the War Department. They did not use the word 
“domestic” j in regard to Cuban manganese, rather the 
term “local” or “nearby source”. This telephone call was 

made jat the instance of Colonel McMullen, but he 
93 did not remember the date, though it was after the 

visit of Mr. Semmes. lie did not recall whether anv 

• 

other Army officer was present at the time this suggestion 
to him was made bv the defendant: he remembered that he 
telephoned from Mrs. Buckingham’s office (Mr. Payne’s 
secretarv) and that the defendant was there nearbv. He 
did not recall whether anyone else was nearby. 

Q. “Between the date when Mr. Semmes and the other 
gentleman called upon you and the date when Mr. Payne ap¬ 
peared before the Senate Finance Committee, was the so- 
called Oddie amendment given any consideration by the 
War Department? A. “The subject of the tax on man¬ 
ganese was given consideration by the War Department, 
but whether or not it was referred to as the Oddie amend¬ 
ment—whether that was the particular question—I cannot 
sav. ’ ’ 

Cross examined by the defendant’s counsel the witness 
stated that his duties as executive in the office of the Assis¬ 
tant Secretarv of War were to carrv out the instructions of 
the latter and to handle such routine matters as he felt 
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he could handle in accordance with what he kne\k T his de¬ 
sires to be. His duties in that position in 1932 were the 
same as the present duties. The only difference being that 
there would be a different Assistant Secretary of War. The 
first time the matter of a tax on manganese imported into 
the United States was brought to liis attention w^as the visit 
by Mr. Semmes and the gentleman who was with him. 

Q. “In other words, so far as your recollection goes at 
this time, there was nothing pending in the War Depart¬ 
ment or under consideration by the War Departm ent with 
reference to a tax on manganese until the matter w^as 
brought to its attention by Mr. Semmes and the gentleman 
who was with him? A. “I know of no previous considera¬ 
tion of the matter of the tax in a short period prior to that 
time.” | 

He did not recall how long those gentlemen were with 
him, but it was a short conference more in the nature of a 
preliminary conference. No one else was present except 
the two gentlemen and himself. He did not recall that the 
defendant ever telephoned him about the matter. The de¬ 
fendant spoke to him about the tax on manganese prior to 
the telephone conversation he had with some gentleman 
who was in an office in the Capitol, wdiose name Jie could 
not recall. He did not recall other people being 
94 present, but he telephoned in the outer office of the 
Assistant Secretary of War and there generally 
were other people there. It w r as a matter of few days after 
the visit of Mr. Semmes that the telephone conversation 
occurred. He would not say that it was longer than a w^eek. 
The memorandum prepared for Assistant Secretary of 
War Payne w’as prepared about this time. He did not re¬ 
call when it w’as presented. Copy was in existence at the 
present time. He had read the copy, but had not studied 
it. He did not collaborate in any way in its preparation. 
He did not go with the Assistant Secretarv of War to the 
Senate Finance Committee. All he knew was thaj, a copy 
of the memorandum was in existence which purported to be 
a memorandum prepared for the Assistant Secretary of 
War to read before the Senate Finance Committee. He 
was not dead positive that he had read it; he had seen it; 
he had not studied it. He recalled nothing that w4s done 
subsequent to the date Assistant Secretary of War Payne 
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went before the Senate Finance Committee in regard to the 
manganese tax. 

Mr. Pine. May we approach the bench, vour 
95 Honor? 

The Court. Very well. 

(Thereupon counsel for both sides approached the bench 
and conferred with the Court, in a low tone of voice, as fol¬ 
lows :) 

Mr. Pine. If your Honor please, this conference at the 
bench is the. result of a conference between all counsel in 
connection with the letters offered in evidence up to this 
point. I have shown Mr. Leahy a letter dated June 15, 1934 
(showing a letter to the Court), addressed to Kenneth An¬ 
derson, who i is clerk of the House Committee on Military 
Affairs, at the Pennsylvania Hotel, enclosing certain of the 
letters that we have offered in evidence, signed bv Pearson 
Neaman, Secretary of the Cuban-American Manganese 
Corporation. We are prepared to prove by Mr. Anderson 
that all documents offered in evidence up to this point were 

either received bv the Government or known to the Govern- 

* 

ment before Colonel McMullen testified, and therefore that 
they did not come into possession of the Government as a 
result of his testimonv. 

mt 

In view of that, I understand that Mr. Leahy is willing to 
stipulate that these letters were in the custody of the Gov¬ 
ernment or were known to the Government before Colonel 
McMullen testified. 

The Court. Is that the understanding? 

Mr. Leahv. That is the understanding. 

Mr. Pine. And in that way, to eliminate the necessity for 
Mr. Anderson's taking the witness stand and making proof 
to that effect. 

Mr. Leahv. Surelv. 

The Court. So that eliminates the necessity of introduc¬ 
ing this letter of June 15, 1934? 

Mr. Pine: Yes. 

The Court. So it is stipulated between counsel for the 
Government and counsel for the defendant that all written 
documents offered in evidence up to date were either in the 
possession of, or were at all events known to the Govern¬ 
ment, before Colonel McMullen testified before the House 
Military Affairs Committee? 
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Mr. Leahy. That is right, your Honor. 

96 Mr. Pine. Yes. 

(Thereupon respective counsel returned to the 
trial table, and the proceedings were continued in open 
court, in the sight and hearing of the jury, as follows:) 

Alfred A. Hobley was called as a witness on behalf of the 
United States and, having been first duly sworn, testified as 
follows: 

That his name is Alfred A. Hoblev, his residence Chew 
Chase, Maryland; that he is now a Lieutenant Colonel, Air 
Corps, United States Army and in 1932 was a Major in the 
Air Corps assigned to the office of the Assistant Secretary 
of War, War Department, Washington, D. C., as Chief of 
the Commodity Division. In this position his work in¬ 
cluded the consideration of strategic war materials. Man¬ 
ganese is on the list as one of the strategic war materials, 
and he gave considerable thought to it. The witness identi¬ 
fied the defendant in the court room as Colonel Joseph I. 
McMullen. In April of 1932 the Revenue Act of 1932 was 
in the Senate. Particular consideration was given to the 
so-called Oddie amendment to that Act which proposed an 
excise tax of a cent a pound on certain manganese ore im¬ 
ported into this country containing a certain percentage of 
manganese. The Oddie amendment was of interest to the 
War Department. April 16 was the date the Oddie 

97 amendment was first brought to his attention by his 
being called to the office of Colonel McFarlbnd, the 

assistant secretary’s office, where he found the defendant 
and Colonel McFarland, a witness in the present case. The 
defendant had brought the matter of the amendment to 
Colonel McFarland’s attention. Colonel McFarland called 
in the witness to consider what the attitude of the War De¬ 
partment should be toward this so-called Oddie | amend¬ 
ment. The witness could not recall the conversation, but 
the gist of it was to the effect that the Oddie amendment 
would adversely affect certain activities in Cuba i^i which 
the War Department had taken a slight interest. The ques¬ 
tion arose then as to what attitude the War Department 
should take toward the amendment and what actiop should 
be taken if anv. No conclusion was reached that dqv. The 
discussion was in Colonel McFarland’s office, and the de¬ 
fendant was present throughout. In the conference, or 
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after its conclusion, Colonel McFarland walked outside to 
another office, and the witness followed him. He was near 
the phone while he was talking* on the subject of the 
98 conference with some Senator, but the witness did 
not know the name of the Senator, nor did he know 
whether the defendant was present. As to whether he was 
given any orders as a result of this conference, there was 
an agreement that the witness should go into the matter 
further and make a further report. The witness endeav 
ored to familiarize himself with the details of the Oddie 
amendment,,and called Colonel McFarland during the fol¬ 
lowing week a couple of times and discussed it with him 
over the telephone. On April 26 the witness was directed 
to prepare a memorandum for the Assistant Secretary of 
War to read before a meeting of the Finance Committee of 
the Senate, which he expected to be required to attend. The 
witness prepared such a memorandum, and in response to 
a subpoena produced a copy of it, which was marked for 
identification as Government Exhibit H-l. It was prepared 
April 26, 1932, and delivered that day or the following one 
to Colonel McFarland. Subsequently on April 29 at 1 e?i 
A.M. the witness was directed to accompany Mr. Payne, the 
Assistant Secretarv of War, to the meeting of the Senate 

Finance Committee. On that dav he went to Mr. Pavne’s 

• • 

office, and announced his arrival to Mrs. Buckingham, Mr. 

Pavne’s secretarv. He waited until Mr. Pavnc came out 
» » * 

of his office to join him. The defendant was with him. 

Q. “Did you have any conversation with Colonel McMul¬ 
len at that time? A. “Just a brief remark. 

Q. “What was that, sir? A. “Why, just in the general 
nature of, was everything going all right, or something- 
like that. 

Q. “What was Colonel McMullen’s response? A. “Yes.” 
He accompanied Mr. Payne to the Capitol, and the two 
of them appeared before the Senate Finance Committee. 
Senator Smoot was Chairman of the Committee. It was an 
executive session. Mr. Pavne read the document the wit- 
ness had prepared and introduced him to the Committee. 
There were a few questions asked him, and the two of them 
then retired. Mr. Pavne read the witness’ statement with- 
out change. 
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Going back to the April 16 conference in Colonel McFar¬ 
land’s office the witness could not remember the words of 
the conference. The substance of it was calling the Oddie 
amendment to the attention of the War Department, and 
somewhat perhaps of the anxiety as to what the War De¬ 
partment was going to do about it. The witness was 
99 a little non-plussed at this conference because he had 
not seen the amendment and was not familiar with 
it. Also it was just a little involved. 

Q. “You did not indicate whether you were in favor of it 
or against it at that time? A. “It was not entirely a ques¬ 
tion of whether we were in favor of the amendment. The 
question involved was whether some action should lie taken 
to continue the conception of Commercial Convention of 
1902 which permitted the free entry of manganese o|re from 
Cuba.” 

The attitude of the War Department toward the Oddie 
amendment in general was favorable. It was a question of 
what, if anything, should be done to handle this particular 
situation. The defendant discussed the Oddie amendment 
with the witness. 


Thereupon, over the objection and exception of the de¬ 
fendant’s counsel, on the ground of the date, 4-26-32, which 
ante-dates the Statute of Limitations, the Government’s ex¬ 
hibit H-l was received in evidence and reads as follows: 


Government’s Exhibit H-l j 

“Notes on Manganese for Mr. Pavne 

“Manganese is of supreme interest to the War Depart¬ 
ment due to the fact that it is essential in steel manufac¬ 
ture. No satisfactory substitute is available and i;here is 
no immediate prospect of there being one. 

“The world’s main sources of supply of manganese all 
lie outside of the United States and are all at great dis¬ 
tances from it. Imports of manganese from these sources 
in time of emergency are uncertain to say the legist and 
assurance of supply from these sources is only possible with 
efficient naval assistance. 

“Interference with the supply from the world’s 
would result in a situation that could be corrected, 
only by maximum development of domestic resourc 
doubt would depend upon the time necessary to 


sources 
if at all, 


js. The 
develop 
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domestic resources and the availability of processes for 
producing a satisfactory ferro grade of ore. 

“The present tariff stimulated the exploration of de¬ 
posits of probable value from an emergency standpoint and 
also resulted in the development of processes suitable for 
concentrating and milling minerals from some of these de¬ 
posits. This work has not reached a stage of satis- 
100 factory completion, but would be of considerable 
value in case the country found itself in an emer¬ 
gency where it was unable to obtain a sufficient supply of 
manganese from foreign sources. There has been great 
interest taken in this development work and there is little 
question but that it would be carried further under proper 
economic conditions. Its possibilities are far from ex¬ 
hausted and it is very desirable that it should be continued. 
A sufficient -nucleus which could be expanded in an emer¬ 
gency is of prime importance from the standpoint of indus¬ 
trial as well as militarv needs. 

“The operations of the Cuban American Company in 
Cuba appear to be very promising at the present moment. 
Under proper conditions of protection there is little reason 
to doubt that this company will succeed in developing their 
deposits sufficiently to be able to furnish an appreciable 
part of the manganese peace-time needs of the United 
States and thus constitute a valuable asset for national de¬ 
fense.’ ’ 

The initials “A.H.H.” were the witness’. The date is 

4-26-32. 

Cross-examined bv the defense the witness stated that 

* 

“strategic” as applied to manganese was a military term 
implying something of major interest in a military sense. 
In the case of materials it has been applied to those mate¬ 
rials of which there is an insufficient supply within the 
jurisdiction of the United States, and this is true of man¬ 
ganese because there has never been a sufficient produc¬ 
tion of manganese locallv or domesticallv within the United 
States to take care of the national defense or to meet the 
needs of the countrv in times of emergency. For that rea- 
son, since the War, the War Department has always been 
interested in the question of manganese. The Cuban Amer¬ 
ican Manganese Company, mentioned in the memorandum, 
was developing some manganese deposits in Cuba. Under 
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the Commercial Treaty of 1902 manganese came in from 
Cuba free of duty; as a result there was available to this 
country in times of emergency the Cuban source of supply. 

Q. “And had it not been the policy of the War Depart¬ 
ment, then, since the war, to permit the production, [not only 
the domestic production of manganese, but also ^he pro¬ 
duction of manganese in Cuba? A. “It might ijmply as 
much, although Cuba had not been given any particular 
attention until around 1931 and 1932, because of the lack of 
importance. 

Q. “Then, as soon as the Cuban-American Company pro¬ 
ceeded to mine, or whatever you call it, whatever the 
101 word may be for it, meaning when manganese is 
taken from the earth— A. “Yes, sir. 

Q. “Then the War Department became interested in see¬ 
ing to it that that source of supply became available? Isn’t 
that true? A. “The operations of the Cuban-American 
Company were brought to the specific attention of the War 
Department in 1932—called to our attention. And then, 
again, in 1932 we were asked to interest ourselves partic¬ 
ularly in the activities of the Cuban-American Company.” 

In 1931 manganese was coming in tax free froup. Cuba. 
The witness had no recollection of the proposed manganese 
tax being brought to his attention prior to April 16, 1932, 
though considerable attention was given to the question of 
an import tax or the tariff duty on manganese in connec¬ 
tion with the consideration of the Hawley-Smoot Tariff Act 

of two 
This, 


in 1930 when an effort was made to obtain a duty 
cents a pound on actual metallic manganese content 
however, did not affect manganese coming in from Cuba. 
The proposal to impose a tax on Cuban manganese was 
first brought to his attention April 16, when the Oddie 
amendment was called to his attention. He believed there 
was a copy of the Oddie amendment handed to him |at that 
time, though he could not recall whether a copy of tjhe Bill 
or a type-written copy of an extract was given him j and at 
the same time he was informed that an abrogation! of the 
Treaty between Cuba and the United States with reference 
to the dutv on manganese was intended. 

Q. “Is it not a fact that the War Department wai inter¬ 
ested to see to it that manganese came in free from duty, 
from Cuba? A. “Not automatically, no, unless you issume 
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that the War Department decided that Cuba should be in¬ 
cluded in its concern over domestic supplies. 

Q. “Well, did it? A. “It did. 

Q. “The War Department, then, did include Cuba in its 
concern? A. “That was the question we were discussing 
at this conference on April 16—just what attitude the War 
Department should have in that case. 

Q. “And that was bv reason of the fact that if the treatv 
were abrogated, then the Oddie amendment would 
102 impose a tax of one cent a pound on manganese com¬ 
ing in from Cuba? A. “That is correct. 

Q. “And I think you stated, on your direct examination, 
that the interest of the War Department was to see to the 
continuation of the Treaty of 1902? A. “Well, that was a 
matter that was considered in this conference and was 
afterwards decided to be in line with the War Department ’s 
policy.” 

Prior to his conversation with Assistant Secretary of 
War Payne he talked to Mr. Adkerson, President of the 
American Manganese Producers Association, as well as the 
defendant. He did not recall seeing anyone else in the War 
Department other than Secretary Payne about the matter, 
though he might have discussed it with the witness’ assis¬ 
tant. 

On April 26 he was asked to prepare the memorandum 
for Secretarv Pavne. He was told that Secretarv Pavne 
expected to be called before the Senate Finance Committee 
and he wanted the memorandum prepared for him in the 
event that he was called. It was on the afternoon of April 
26 that he heard Secretarv Pavne might be called, and that 
was the day upon which he prepared the memorandum. He 
never submitted it to Mr. Payne, but delivered it to Colonel 
McFarland. Finallv Mr. Pavne got the memorandum and 
had it in his hand when he testified before the Committee, 
namely a copy of the memorandum already read in evi¬ 
dence. It was around ten o’clock in the morning of the 
twenty-ninth that he appeared before the Committee. Out¬ 
side of the memorandum the Committee asked some ques¬ 
tions of him, but asked no questions with reference to main¬ 
taining the Treaty provisions or continuing the Commer¬ 
cial Agreement of 1902. About all that was said was stated 
in the memorandum, outside of the questions asked the wit¬ 
ness. 
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103 The witness then identified papers marked Govern¬ 
ment Exhibits for identification E-3 and E-4 as the 

copy of the Oddie Amendment and the copy of the so-called 
treaty provision which were shown to him at the time of the 
conference in Colonel McFarland’s office on Apijil 16th. 
These were received in evidence without objection and are 
as follows: Government Exhibit E-3: ‘‘Amendment intro¬ 
duced by Senator Oddie to the bill H. 10236, to provide rev¬ 
enue, equalize taxation, and for other purposes, amending 
section 601.” 

“Between lines 15 and 16 insert the following: 

(4) An excise tax of one cent per pound shall be levied 
on metallic manganese content of all imports into the United 
States of manganese ore (including ferruginous manganese 
ore) or concentrates, and manganiferous iron ore, all the 
foregoing containing in excess of 10 percentum of jnetallic 
manganese; and an excise tax of 1 % cents per pound shall 
be levied on the metallic manganese content of all i mports 
into the United States of manganese metal, manganese sili¬ 
con, ferromanganese, and spiegeleisen. ” 

Government Exhibit E-4 has as its heading: “H. R. 10236, 
in the Senate of the United States, April 4, 1932, page 231, 
paragraph 5, lines 13 to 16, inclusive.” “such tax shall be 
imposed in full notwithstanding any provision of law or 
treaty granting exemption from or reduction of duties to 
products of any possession of the United States or of any 
countrv. ’ ’ 

Thereupon John M. O’Brien was called as a witness on 
behalf of the United States, and, having been firfst duly 
sworn, testified as follows: 

That his name was John M. O’Brien, 2801 Fifth Street, 
N. E., that he was Assistant Cashier of the Liberty Na¬ 
tional Bank, Washington, D. C. On July 6, 1932, he was 
general ledger bookkeeper. In response to a subpoena he 
produced a ledger card of the Liberty National Bank which 
he identified, being marked Government’s exhibit Q-l for 
identification. He stated this was a ledge}- sheet 

104 commonly used in banks to portray the deposits and 
checking activities of an individual account, This 

one related to the defendant’s account. He identified the 
defendant. The witness also produced and identified as 
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part of the hank’s records a deposit slip dated July 6, 1932, 
in the handwriting and containing the signature of the de¬ 
fendant, which was marked Government’s exhibit 0-2 for 
identification. The two exhibits were thereupon received in 
evidence without objection. 

Government’s exhibit 0-1 reads as follows: 




Government’ 

s 

Exhibit 0-1. 
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106 Government’s Exhibit 0-2 

“Deposited In The 
LIBERTY NATIONAL BANK 
Washington, D. C. 

Subject To Conditions As Printed On The 
Reverse Side Of This Ticket 
By (Signed) Jos. I. McMullen 
Date Julv 6 1932 

PLEASE LIST EACH CHECK SEPARATELY 


Currency, 5’s, 10’s, 20’s Etc 

“ l’s and 2’s.. 

COIN. 

Checks As Follows 
Chase NY . 



P. T. 

15 94 

JUL 6 1932 
J B S | 


Total $ 1500 


00 


(Back of Deposit Slip) 

“In making deposits the depositor agrees with the Lib¬ 
erty National Bank of Washington, D. C., that credit al¬ 
lowed for items on this or any other bank or party is only 
provisional and until the proceeds thereof, in monby, are 
actually received by this bank or items found good at the 
close of business of the dav on which thev are deposited 
such items may be charged back to the depositor’s account 
regardless of whether or not the item itself can be returned; 
that said Bank may decline payment of any check dr^wn on 
such deposits until the items of this deposit, though cred¬ 
ited, are actually paid in money; that any failure to enforce 
these rights by the bank shall not be construed a waiver 
thereof; that items received for deposit or collection are so 
received at depositor’s risk, may be transmitted in 
107 the usual manner for collection, either to the bank 
or person on which they are drawn, or to sucp bank 
or persons as said bank shall deem reliable; that all such 
direct or indirect collecting agencies shall be deemed agents 







98 JOSEPH I. MCMULLEN VS. UNITED STATES OF AMERICA. 


of the depositor; that for the negligence, actions, omissions, 
or failure of such collecting agents, or for loss of item in 
transit, or ^ny cause, no liability shall attach to the said 
bank; that said bank or any collecting agent may receive 
payment of jail or any such items in cash, by check or draft, 
and shall not nor shall any collecting agent be liable for the 
dishonor of such checks or drafts or losses thereon or for 
the negligence, default or failure of another; that items 
may be collected through the Federal Reserve Banks in ac¬ 
cordance with their rules.’’ 

The witness had seen the defendant write, and there¬ 
upon stated that the signature on Government’s exhibit 
0-2 was the defendant’s. 

Q. “Mr. O’Brien, will you look at these exhibits, 0-1 
and 0-2, and state to the Court and jury whether or not that 
$1,500 deposited on July 6, 1932, was immediately available 
for Colonel McMullen to draw against? A. “In this par¬ 
ticular instance, yes. 

Q. “Will you explain how you know in this particular in¬ 
stance that it was available to draw against? A. “Well, 
simply because in banking, as in other lines of endeavor, the 
person with whom one is dealing is taken into consideration; 
and, as I say, in this particular instance, being one of our 
valued depositors, Colonel McMullen was entitled to draw 
against it if he so wished. 

Q. “He did draw against it before you received notifica¬ 
tion that the check for $1,500 was cleared; is not that cor¬ 
rect? A. “He did draw against it before we did not receive 
notice that the check had cleared. In other words— 

Q. “You say before it had not cleared? A. “That is 
right. 

Q. “In other words, you receive no notice unless a check 
is returned; is that correct? A. “That is correct. 

Q. “In the event that Colonel McMullen was not 
108 given the right to draw against that amount of 
money immediately, you would have written on that 
deposit slip “Hold so many days”; is not that the prac¬ 
tice? A. “A memorandum or notation of some sort, de¬ 
pending on the institution. 

Q. “I mean your institution. A. “Our institution would 
have made a memorandum similar to that. 


1 
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Q. “Without that, permission would be given to the de¬ 
positor to draw against the account? A. “That is right.” 

Thereupon the witness was shown Government’s exhibits 
W-l, W-3, W-7, W-8, C-2, C-4 and L-l and stated that the 
signature on each of these exhibits was the defendant’s. He 
likewise stated that the endorsement on Government’s ex¬ 
hibit W-6, a check for $1,500, was the defendant’s signa¬ 
ture. The witness stated that he was certain therd was no 
other deposit made of a check for $1,500 on July 6. 

Cross-examined bv the defendant’s counsel the witness 

* 

stated that in 1932 he was the General Ledger Bookkeeper 
in complete charge of the books at the Bank. He Had been 
with the Bank nine years since February 1, 1928, and was 
now an Assistant Cashier. The witness said his previous 
statement was correct to the effect that there was no way 


in which he could tell whether the particular check dated 
July 6, Government’s exhibit W-6, was the check deposited 
on July 6. There is a way in which it could be determined 
from the books in the case of a foreign check, tljat is, a 


check drawn on a bank outside of Washington, D. C., and 
this was a foreign check, as a record is made of allj foreign 


checks leaving Washington. As a person familiar with 


banking practice the perforations on the check “Paid 
7/8/32 CNBC” meant the Chase National Bank. He did 
not know what the “C” meant. It was probably a symbol 
of their own. When a foreign check was deposited in the 
Bank the practice in 1932 was for them to take all their 
foreign items, out of town items, and batch them up and 
send them to their local correspondent here in Washing¬ 
ton, D. C., which at that time was the now defunct federal 
American National Bank and Trust Company, which would 
route these items to the banks they were drawn on, the 
various cities throughout the country. In other words, if 
a check which was drawn on a bank in New York \Vere de¬ 


posited in his bank any time in 1932 it would first gh to the 
Federal American Bank which would mail it up to the bank 
in New York upon which it was drawn. 

Q. “Your bank acted as collection agent for the 
109 item for and on behalf of the depositor as to all for¬ 
eign items? A. “I would say yes, but with reserva¬ 


tions. 
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Q. “Is it not a fact that on that deposit slip which yon 
just had here, that is just what the agreement is? A. “I 
have not memorized the wording, but we are intended to 
be a collecting agent. 

Q. “And you were in 1932? A. “Yes.” 

In 1932, for instance, if a check came back bad the wit¬ 
ness would charge it right back against the customer’s ac¬ 
count regardless of whether he had credited the customer’s 
account with the amount of the check. In that particular 
instance that is distinguished from a cash check. On Julv 
6, 1932, this was the practice: A depositor comes into the 
bank with a check drawn on a New York bank, lie de¬ 
posits that check. The bank immediately enters up a 
credit to his account for the face of the check, if the check 

comes back bad the bank immediately deducts that amount 

•> 

from his account, even though heretofore the bank had 
credited him with that amount. 

Q. “Is there anything on the back of Government Ex¬ 
hibit W-6 which indicates that what you just stated was the 
custom of the bank in 1932 obtained with reference to the 
payment of that check, if it was paid? That was routed 
through the Federal American National Bank & Trust 
Company? A. “Federal American National Bank & Trust 
Company. 

Q. “And then up to New York? A. “That is right. 

Q. “The perforations indicate that it was paid in New 
York on what date? A. “On the 8th dav of Julv, 1932.” 

On re-direct examination bv the Government the witness 

* 

was shown; the endorsement on the check, Government’s 
exhibit AY-6, and stated that off-hand he would say that it 
was deposited on July 6, 1932, but would not swear to it, 
though it bore the endorsement of his bank. The endorse¬ 
ment “Pay to the Federal American National Bank & Trust 
Company, Washington, D. C., or order, prior endorsements 
guaranteed, Liberty National Bank, Washington, July 7, 
1932” indicated that the check was left with the 
110 bank for deposit or cash. There was no doubt it 
went through the bank. 

Q. “There is no doubt that it went through your bank? 
A. “There is no doubt as to that. 

Q. “The only doubt is that Colonel McMullen may have 
got the money on it instead of credit on it? A. “There is 
a possibility, yes. 
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-2, shows 
National 

as a wit- 
lv sworn, 
Xj that he 
now was 


“By the Court: 

Q. “The deposit slip, Government Exhibit o| 
that that deposit was a check drawn on the Chase 
Bank, does it not? A. “It does, your Honor.” 

Thereupon William L. Armstrong was called 
ness for the Prosecution, and, having been first dr 
testified that his name was William L. Armstron 
lived in the State of Connecticut, and in 1932 as 

Chief Clerk of the Cuban American Manganese Corpora¬ 
tion. 

Q. “I show you Government Exhibit W-6, which is a 
check of the Cuban-American Manganese Corporation in 
the amount of $1,500, and will ask you if you can state upon 
what date that check was charged against the account of 
the Cuban-American Manganese Corporation in the Chase 
National Bank. A. “It would be July 8, from the perfora¬ 
tions on the check. 

Q. “Do you have occasion to check off the checks against 
the bank statements that come from the bank? A. “I see 
that they are trulv reconciled at the end of each month 
upon receipt of the bank’s statement. 

Q. “At no time did you find anything wrong with the 
bank’s statement in respect to Government Exhibit W-6? 
A. “No.” 

Questioned by the Court the witness stated that :he check 
came back to his company from the bank after the Chase 
National Bank had paid it. 

This completed the evidence offered on behalf of the 
Government, and thereupon the Prosecution announced that 
the Government rested its case. Whereupon the jury was 
excused and retired from the Court room. The defendant, 
through his counsel, then made the following mo- 
111 tions: 

“Mr. Leahy. If the Court please, at this time the 
defendant moves the Court to direct a verdict in his favor, 
on the following grounds: 

“1. Under the special deposit agreement, making the 
bank and its agents the agents of the depositor, tbe check 
herein was paid in New York, and receipt of compensation 
being the gist of the offense, the venue was New Y^rk City. 


“Even if, according to the witness O’Brien, the 


of anything further on the face of the deposit agreement 


absence 
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could constitute a variation of the agreement—which seems 
absurd—still, permitting the defendant to draw on the 
check before it was paid would not constitute ‘‘compensa¬ 
tion in the sum of One Thousand and Five Hundred Dol¬ 
lars, ($1,500,00),” received in Washington, D. C. Further 
O’Brien testified the check was paid in New York. 

“2. There is a fatal variance in that the indictment 
charges “the matter of proposed legislation” was under 
consideration by the Finance Committee July 6, 1932, and 
the evidence shows the Finance Committee finished con¬ 
sidering the bill and reported it out May 9. 

“3. There is a fatal variance in that the indictment al¬ 
leges that on July 6 proposed legislation for a manganese 
tax was under consideration by the War Department. The 
evidence shows that it was never under consideration by 
the War Department, at any time, except insofar as on 
April 15 the witness Williams introduced the matter to the 
War Department and secured its action. 

“4. There is a fatal variance in that the indictment al¬ 
leges services rendered and to be rendered by the defen- 
dant in relation to the matter of the proposed legislation 
before the War Department. The evidence fails to show 
any services other than what anv other Armv officer would 
perform for the benefit of anyone properly interested. 

“5. There is a fatal variance in that the indictment al¬ 
leges that services were performed by defendant before 
certain “officers” of the United States, namely, certain 
United State$ Senators. There is no proof that defendant 
performed any “services” before certain United States 
Senators, and in anv case a Senator is not an officer of the 
United States but an officer of the State. 

“6. The prpof shows the alleged offense is barred by the 
statute of limitations in that the indictment was re- 
112 turned June 6, 1935. The gravamen of the offense is 
not merely the receipt of money, but the receipt of 
money for services rendered. The proof shows no “ser¬ 
vices” rendered, under any view of the evidence, subse¬ 
quent to June 6, and these are the only services that would 
be admissible.” 

Whereupon the Court overruled the Motion for a directed 
verdict to which defendant, through his counsel, noted an 
exception. 
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Thereupon James J. Lenihan was called as a ^haracter 
witness for the defendant, and, being first duly syorn, tes¬ 
tified as follows: 

That his name was James J. Lenihan, that hd was en¬ 
gaged in the practice of the law with offices in the Invest¬ 
ment Building, Washington, D. C., and had been engaged 
as such since 1933, prior to which time he was United 
States Judge for the Canal Zone. Prior to that time he 
was employed in the Department of Justice. He was a 
member of the Bar of the Court of Appeals and the Su¬ 
preme Court of the United States and had knowji the de¬ 
fendant about ten years. When he was in the Department 
of Justice he knew the defendant very well in a business 
way. He knew other people who knew him in the District 
of Columbia and knew that his reputation had always been 
good for honesty and integrity. 

Kenzie W. Walker was called as a character witness for 
the defendant, and having been first duly sworn testified 
as follow’s: 

That his name w’as Kenzie W. Walker, 2540 Massachu¬ 
setts Avenue, Washington, D. C., and that he w’as g retired 
Major General of the Army having been retired eight years 
ago this April. He w T as in the business of manufacturing 
stone materials with an office in the District of Columbia 
and a plant at Hyattsville, Maryland. He had kpown the 
defendant for thirty-five years and knew’ many others who 
knew T him. As far as he knew’ his reputation for honesty 
and integrity w r as eminently perfect, satisfactory. He had 
never heard anything to the contrary. 

Cross-examined by the Prosecution the witness said he 
did not think that he had ever heard the defendants repu¬ 
tation discussed at all. 

Thereupon Lawrence C. Crawford was called as a char¬ 
acter witness for the defendant and, having first been duly 
sw r orn, testified that his name was Lawrence C. Craw’ford, 
4600 Broad Branch Road, Washington, D. C., that he w r as 
retired from the Army in 1921 and wras now an insurance 
broker agent. He had known the defendant quite 
113 well for fifteen years having transacted quit<j> a little 
business with him and having seen him socially and 
in other w r ays. He knew other people wdio knew ]jiim and 
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knew that his reputation for honesty and integrity was ex¬ 
cellent. 

Thereupon Joseph N. Crowe was called as a character 
witness for the defendant and, having been first duly 
sworn, testified that his name was Joseph N. Crowe, his 
occupation patent adviser of the Judge Advocate General’s 
office, his address 3900 Connecticut Avenue, Washington, 
I). C. He had lived in Washington all his life and had 
known the defendant well for approximately fifteen years, 
and knew that his reputation for honesty and integrity 
was very good. 

Thereupon Michael F. Calnan was called as a witness on 
behalf of the defendant and, having been first duly sworn, 
testified as follows: 

That his name was Michael F. Calnan, that he was Presi¬ 
dent of the Liberty National Bank, Washington, 1). C., and 
had been for about four months, prior to which time he 
was Cashier and Vice President. He had been with the 
Libertv National Bank nineteen vears. The witness recog- 
nized Government’s exhibit 0-1, the ledger sheet of the 
defendant’s account in his bank, also Government’s exhibit 
0-2, the deposit slip showing the deposit by the defendant 
in his bank on July 6, 1932, of $1,500. He likewise identi¬ 
fied Government’s exhibit W-6, a check drawn on the Chase 
National Bank bv the Cuban American Manganese Com- 
panv, payable to the defendant which was cleared through 
his bank on July 7. Asked what he meant by the phrase 
*‘cleared through our bank” the witness stated he meant 
the establishing of credit on that day for that amount. 

Q. “Where a depositor of your bank deposits a check 

drawn upon a bank in another city, what is the custom of 

vour bank with reference to the collection of that item? 

» 

A. “We act as a collecting agent. We sometimes pay 
against an item before it is collected. It is not the general 
policy, but the standing of the depositor, the maker of the 
check and the amount of the check would determine that. 

Q. “And in that case you enter up a credit, do you, when 
the foreign item is deposited in the bank to the account of 
the depositor? A. “That is right. 

Q. “At the same time, however, do you reserve the 
114 right to charge back the item? A. “Yes, sir. 
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king, Mr. 
make the 


Mr. Pine: I object to that. That is asking for g general 
practice. 

“The Court: I sustain the objection. 

“By Mr. Leahy: 

Q. “Do you recall, under the practice of ban 
Calnan, when an item such as this—and I will 
question specific with reference to this item—hojv shortly 
after it is deposited in your bank would you find out 
whether the check was good or bad? 

“Mr. Pine: Just a minute, Mr. Calnan, before: you an¬ 
swer the question. 

“If the Court please, I will have to object to this. That is 
still a conclusion and relates generally to the practice. I 
think the only thing of importance is what happened in the 
case of this check. 

“The Court: Yes. The bank might pay in Nova jScotia or 
San Francisco. It might pay in Baltimore. The 
is what happened in this case. 

“Mr. Leahy: I did. I specified this check. 

“The Court: Well, the evidence is in as to tv] 
pened in this case, isn’t it? 

“Mr. Leahy: No, I mean in this particular 
Had the check been bad how soon would the bank I 
notified under the custom of the bank? 

“Mr. Pine: I have no objection to that question. 

“The Witness: Within twenty-four hours.” 

Howard J. Waters was called as a witness on behalf of 
the defendant, and having been first duly sworn, testified 
that his name was Howard J. Waters. He testified that he 
was a telephone manager for the Chesapeake & Potomac 
Telephone Company and had brought with him pursuant to 
a subpoena duces tecum, a telephone directory <^f Wash¬ 
ington, D. C. covering the period from October 3(|, 1931 to 
Mav 18, 1932, which was marked defendant’s Exhibit 1. 

Thereupon Joseph I. McMullen, the defendant, was called 
as a witness in his own behalf and, having been lirst duly 
sworn, testified as follows: 

That he could just fairly hear his counsel, tha^; he was 
entirely deaf in his right ear and only heard fairly, but 
that he could hear his counsel’s questions. Jlis full 


question 


hat hap- 

instance. 
ave been 
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115 namei was Joseph I. McMullen, 3409 North Fifteenth 
Street, Clarendon, Virginia, where he had lived 
since November 5, 1935. Prior to that time he had spent 
about two years in Walter Reed Hospital, and before that 
he had lived from 1925 to about February, 1934, at Battery 
Park, Bethesda, Maryland. He was in Walter Reed Hos¬ 
pital from April 25, 1934 to January 9, 1936, and was 
marked “quarters” at odd intervals from that hospital. 
He is not on active service at this time, but has not been 
retired. He had been found physically disqualified for ac¬ 
tive service on Mav 25, 1934, and was now awaiting retire- 

*7 7 O 

ment. He had been a Colonel in the United States Army 
since November 1, 1932. He enlisted April 10 or 11, 1896, 
but he did not remember the exact date, in the Cavalrv at 

I 7 * 

Fort Mver, Virginia. He has served in the Spanish Amer¬ 
ican War, in the Philippines, in Mexico and in the World 
War. He ha,s been continuously in the Army since the date 
of his enlistment but had been retired from active service 
from 1906 to 1916 on account of physical disability incurred 
in the Philippines. He was married and had a son, F. 
Bruce McMpllen, who was seated at the trial table as one 
of his counsel. He had no other children. As to duties 
performed by him while being detailed to commissions he 
was on an International Joint Commission in London in 
1922 and 1923. He was on the Muscle Shoals Commission 
in 1931. He was on the British and Netherlands Commis¬ 
sion in 1932. In 1922 and 1923 he was on the Belgian, 
Italian and French Commissions settling World War 
Claims. As to the British and Netherlands Commission in 
1932 he did not recall exact dates. He began work on it 
somewhere around the middle of April and sailed for Lon¬ 
don about thq eighteenth or nineteenth of July of that year, 
and was there until probably the first of October. He did 
not recall the dates. As to his age, his official age would 

be sixtv-two the first of June. He had been ordered before 
* 

a retiring board several times other than the occasion 
which he had mentioned from 1906 to 1916. He was a mem¬ 
ber of the Bar of the highest Court in California, the Su¬ 
preme Court of the United States and other Federal Courts. 
He had lived in Washington or its suburbs since about Feb¬ 
ruary 1, 1920. Toward the end of February, 1932, he was 
ordered before a retiring board. 
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Q. ‘ ‘ Something has been said with reference to having an 
office in the Investment Building with the firm of Semmes 
& Semmes during the year 1932. Do you recall that testi¬ 
mony? A. “Do you mean the testimony here? 

116 Q. “Yes. A. “Well, I have heard it mentioned but 
I only heard, I should say, about 10 percent of that 
testimony because 1 cannot hear with these street cars and 
these fans running. I heard approximately but very little 
of the testimony.” 

He had an office in the suite of Semmes & Semmes in the 

Investment Building in 1932 but was not associated with 

that firm as a partner or as a firm. He had office space in 

their suite and exchanged fees with Mr. Semmes. If he got 

a case that defendant worked on they split the fees, and if 

the defendant got a case that he worked on they split the 

fees. There was no partnership between them. He could 

not remember when he got space in their suite, it might 

have been March 1 or April 1 of 1932. He did not recall 

having a telephone listed in his name at his home, but he % 

was sure that he did. The witness was shown pa<je 304 of 

the Winter-Spring Washington Telephone Directory of the 

Chesapeake & Potomac Telephone Company which had pre- 

viouslv been identified as defendant’s Exhibit 1 and asked 
* 

whether his listing appeared on that page. He stated it 
appeared at the top of the middle column, his address was 
127 Glenbrook Road, Battery Park, Maryland, his telephone 
was Wisconsin 4647, and the listing was “McMullen, Joseph 
I., Col.”. At the time he had space with Semmes & Semmes 
his son, also a lawyer, was in that firm. The defendant 
thought that the defendant had space with Semmes & 
Semmes until the end of July, 1932. But he couldl not sav 
positively. That was approximately the time he left to go 
to Europe with the Claims Commission, leaving, he thought, 
on Julv the eighteenth and New York on the Nineteenth. 
As to whether at that time he was on leave from the Army, 
about March 1, he could not recall the exact date, the de¬ 
fendant was granted what is termed a group leafve. He 
could not remember whether it was for five months and 
twentv-five davs or three months and twentv-five da vs., 

•/ J V * 

Shortly after he was granted the leave he was called back 
so that over the period to July eighteenth he was b|ack and 
forth on leave and on dutv and on detached service, but he 
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could not remember tlie dates. Refreshing his recollection 
from a calendar pad the witness stated that he first met 
Mr. Williams about April 16, 1932. His only recollection 
was that he met him at the Willard. To the best of his 
recollection he had had no correspondence with him prior 
to that date. Refreshing his memory from his calen- 
117 dar pad he knew he had met him either through a 
letter of introduction or a personal introduction from 
Mr. Lindley Morton, in some way or other in connection 
with Mr. Morton, but he did not remember how. He had 
met Mr. Morton some years before and knew him pretty 
well. He was a friend of a very intimate friend. He had 
met him quite a few times in connection with this friend. 
As to what was said when he met Mr. Williams at the 
Willard Hotel he could only recall that it was something 
in connection with the Treaty provisions of the Platte 
Amendment. He had the impression that he and Mr. Wil¬ 
liams had either had lunch or breakfast together. He could 
not recall which. He did not recall whether he and Mr. 
Williams went to his office in the suite of Semmes & 
Semmes but probably they did. As to any request that was 
made bv Mr. Williams of the defendant, the onlv thing 
that he definitely recalled was that he called up Mr. Bundy 
of the State Department and asked him if he could see Mr. 
Williams. He did not recall calling up Assistant Secretary 
of War Payne or Colonel McFarland, but he probably did. 
As to calling up the Secretary of Commerce, Mr. Lamont, 
he did not recall that at all. 

Q. “Havei you attempted to refresh your recollection, 

Colonel, with regard to these matters? A. “Oh, yes; I have 

gone over with my counsel every strip of paper I have left 

that has not been seized and I trv to refresh mv memory on 

* • * 

all these things.” 

He did noti recall meeting Colonel McFarland and Major 
Hobley in the War Department the day following his meet¬ 
ing Mr. Williams, but having heard Colonel McFarland’s 
testimonv he had no doubt but what he had done it. To the 

4 

best of his recollection and from what he could gather from 
his calendar pad it was the Platte Amendment or the Treaty 
under the Platte Amendment or whatever it was relative 
to bringing things in free from Cuba that Mr. Williams said 
he was interested in. The particular ore to be affected was 
manganese. 
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Following the World War the defendant had ataout six 
or eight offices in the War Department. First he wfts in the 
State, War and Navy Building. He did not know 1 
he'was there before he moved to the Barr Building 
the Barr Building he went to the old Southern 
Building, from there to the Walker-Johnson Building and 
from there to the Otis Building. All these buildiij 
part of the War Department. In 1931 and 1932 he 


ow long 
. From 
Bail wav 


gs were 


signed to the Patent Section of the Judge Advocate 


was as¬ 


sent of 
He had 


118 General’s office, but only about 40 or 50 pe 
his duties related strictly to patent work, 
other special assignments all the time which took 4p 50 or 
maybe 60 per cent of his time. He had a specific assign¬ 
ment to the Assistant Secretarv of War for Air. life knew 
Assistant Secretarv of War Payne very well. When he 
was in Washington he called on the defendant on an aver¬ 
age of from two to ten times a day on all sorts of matters. 
He had no recollection of having been in Assistant Secre¬ 
tary Payne’s office April 29, 1932. If the record showed it 
he was undoubtedly there. The witness identified Govern¬ 
ment’s Exhibit W-l, a letter dated April 30, 1932, land di¬ 
rected to Mr. Williams, Vice President of the Freeport 
Texas Company in New York City. He did not recall the 
letter. He did not mean that he denied the letter; he ad¬ 
mitted he wrote the letter as it contained his signature. 
However, he did not recall it independently. He did not 
recall now after reading the letter whether at that time 
Assistant Secretary of War Payne had appeared before 
the Senate Finance Committee on the dav before thb letter 
was written. He did not have any independent recollec¬ 
tion of having- made anv recommendations to Assistant 
Secretarv of War Pavne with reference to the mar 
situation. The onlv thing he reallv recalled, and he 
know whether this was an independent recollectio 
refreshment, was the calendar pad which gave him 
pression that he talked to Mr. Payne about manganese on 
February ninth and tenth, 1932. However, he had n|o inde- 


ganese 
did not 
n or a 
the im¬ 


pendent recollection of this. The witness identified 1 
endar pad in the War Department and turned to A 
and 29, 1932, and stated there was no entry for eith 


ris cal¬ 
led 28 
er dav 


as to his having been in the office of the Secretarv of War, 


or the Assistant Secretarv’s of the Secretary of V 


ar, on 
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these dates. He did not deny that he saw Assistant Secre¬ 
tary of War Payne. If he were in Washington it was very 
likely that he saw him, and if he stated in the letter that he 
saw him he undoubtedly did. Examining the letter the wit¬ 
ness stated: 

A. “ Of course, it does not state there I saw him. I 
have the impression, from reference to my calendar pad, 
that I was not in Washington at that time and I think 
probably that would refer to my advice on his call at some 
previous time rather than on that date. My calendar pad 
indicates that I left Washington on the 24th of April and 
returned probably on the 30tli, though it does not posi¬ 
tively indicate it.” 

119 As to his being on leave any time during April, he 
heard it testified in the present trial that he was on 
leave from the eighth to the sixteenth. He did not know 
how the Army carried him. He was sent off on the Presi¬ 
dent’s yacht Sequoia leaving Annapolis Sunday morning, 
April 24, and was gone about a week; that he had not been 
able to refresh his memory from the records as to just how 
long he wasl gone. He recalled Mr. Williams ’ testimony 
that the two were together about a half an hour on the first 
occasion they met, but he had no independent recollection 
of it. His only independent recollection was meeting him 
and Mr. Battle in the little alcove of the Willard Hotel at 
Fourteenth and Pennsylvania Avenue. As to recalling hav¬ 
ing asked Mr. Semmes to go with Mr. Williams to the War 
Department or the State Department or the Department of 
Commerce he had no independent recollection of it at the 
present time, but if anything in the record showed that he 
did he hadn’t anv doubt about it whatever. In other words, 
knowing what he did, he would have done it if Mr. Williams 
had asked him to. He had no independent recollection of 
when his attention was first directed to a proposed change 
in the treatvi relations between Cuba and the United States 
affecting manganese. However there was not the slightest 
doubt in his mind that it was when Mr.. Williams spoke to 
him about it. As to the interest which the War Depart¬ 
ment had in the matter of manganese he was generally 
familiar with the matter of manganese as a strategic mate¬ 
rial. He was not an expert on it, but he knew what it was 
all about. He knew about the scarcity or lack of its domes¬ 
tic production in 1932; that the Brookings Institute had 
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stated five or six years before that the American product 
was inferior to the imported product and this was the diffi¬ 
culty more than any other consideration so far as the steel 
producers were concerned. He had no present recollection, 
as to his knowledge in 1932 of manganese deposits in Cuba. 
He had been in Cuba, of course, and at one time knew a lot 
about the products and raw materials of Cuba^ but he 
hadn’t any present recollection of whether he knew any¬ 
thing about it in 1932 or not, until Mr. Williams brought the 
subject up. 

Q. “Ho you recall now having any communication with 
Mr. Williams on the day following the first occasion when 
you met him! A. “Well, as 1 say, if the time I met him in 
the Willard Hotel was the second occasion I met him, 
120 that is the only time 1 recall it.” 

He did not have the slightest recollection of any 
telephone conversation between himself and Mr. )Villiams 
wherein the defendant stated to Mr. Williams that he had 
seen Senators Heed and Bingham. As to his next I meeting 
with Mr. Williams, after the Willard Hotel meeting, the 
only present recollection he had was meeting him at the 
Hyde Park Hotel in London some time in August or Sep¬ 
tember of 1932 although he had a memorandum in his cal¬ 
endar pad that he met him in New York for breakfast the 
day before he started for London. However he had no 
present recollection of it. At no time when he inet Mr. 
Williams either at the Willard Hotel or any other place was 
a word said between them about engaging the defendant as 
attorney, counsel or representative of the Cuban American 
Manganese Corporation. The witness was thereupon shown 
Government’s Exhibits W-l to W-8 inclusive anjl stated 
that as to the exhibits which were his own letters [the last 
time he had seen them was probably the day he put them in 
the mail. As to the carbon copies of those that were ad¬ 
dressed to him he probably saw the originals a day or two 
after the date of the letter. He had seen copies of these in 
the record; he was not sure that he had seen them jail. He 
stated he had written the original letters signed r Jos. I. 
McMullen. ’ ’ | 

Q. “Colonel, something has been said here that i(pon the 

occasion when vou met Mr. Williams vou said to hiita words 

in substance to the effect that vou had withdrawn from the 

* 

Army. Did you make any such statement as that} to Mr. 
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Williams? A. “I would say that after forty years in the 
service I certainly never made any such statement as that. 
I never heard such an expression before. 

“Mr. Pine: I move that that be stricken out as not re¬ 
sponsive. 

“The Court: No, you had better have him answer the 
question direct. 

“By the Court: 

Q. “Did ypu or did you not state that to him? 

“By Mr. Leahy: 

Q. “Did you or did you not make that statement? A. I, 
did not.” 

He had met Mr. Claybourne, an officer of the Cuban 
American Manganese Company, on two or three occasions. 

He did not recall independently when he first met 
121 him, but it was probably about the date he sailed for 
Europe or the day before, July 18th or 19th. He did 
not think he had met him prior to that time. The defen¬ 
dant identified Government’s exhibits C-l, C-2, C-3 and 
C-4, and stated that they did not refresh his recollection in 
the slightest degree. It was over four years ago, and he 
could not remember now. He did not mean to sav that he 

m/ 

did not write those that bore his signature or that he did 
not receive those that were addressed to him. He had no 
doubt but what this was the fact, but he had no indepen¬ 
dent recollection. At no time did he ever have anv discus- 
sion with Mr. Claybourne about representing the Cuban 
American Manganese Company or any discussion about 
compensation in any way or form. He did not recall it in¬ 
dependently, but his calendar pad showed that the first time 

that he met Mr. Morton with reference to anv matters con- 

* 

cerning the Cuban American Manganese Company w*as 
when he talked manganese to Mr. Morton on February 9 and 
10, 1932. He could not recall the letter that made mention 
of it the first time, but he thought that on the calendar pad 
Mr. Morton’s name and manganese came together on Feb¬ 
ruary 9. The witness inspected Government’s exhibits L-l 
and L-2 but had no independent recollection of wffiat he dis¬ 
cussed with Mr. Morton up to that date. He did not re¬ 
member when he had seen him previous to that. He did 
not think his Calendar showed Mr. Morton in Washington 

after about Februarv 12. He did not recall that there came 

* 

a time when he and Mr. Morton had some discussion about 


JOSEPH I. MCMULLEN VS. UNITED STATES OF AMERICA. 113 


I 

money with relation to the Cuban American Majnganese 
Corporation. However his calendar and letters that he had 
seen showed that it was on May 11, 1932, apparently for the 
first time. 

Q. “I will ask you whether or not in that conversation, 
Colonel, anything was said in substance to the effect that 
you were to receive compensation of $1,000 for what you 
had done in April. A. “No, sir.” 

Q. “And $250 a month for May and June?” | 

“The Witness: Is this conversation in May anti June, 
1932? 

“By Mr. Leahy: 

Q. “Yes. A. “There was not.” 

The record showed that apparently, following the con¬ 
versation on May 17 he wrote a letter to Mr. Morton. 
122 The witness inspected defendant’s exhibit foif identi¬ 
fication M Cross 1 and stated that this was, accord¬ 
ing to the best of his recollection, a carbon copy of [a letter 
that he wrote Mr. Morton, though he had no independent 
recollection of it, and stated that he had to relv on observa- 
tion and what little recollection he had. Thereupon defen¬ 
dant’s attorney offered in evidence defendant’s exhibit for 
identification M Cross 1, which was received in evidence as 
defendant’s exhibit 2 and which reads as follows: 

Defendant’s Exhibit 2. 

“May 18, 1^32. 

“Mr. Lindlev Morton, 

Care of Freeport Texas Company, 

New York Citv. 

Dear Mr. Morton: 

“I have given some consideration to our talk yesterday 
and would suggest if agreeable to you I be paid an annual 
retainer of $2,000 and in addition $250 a month for looking 
after vour interests here in Washington. If this is satis- 
factory to you I think it would be fair to me under tl^e pres¬ 
ent circumstances. 

“It was a pleasure to have seen you again here in Wash¬ 
ington and Mr. Hurlev wished to be remembered to you. 

Sincerely yours, 

“P. S. The above is something to start on. If some other 
arrangement would suit you better, suggest it and we can 
talk it over when you come down. 
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“Colonel Hurlev wants to have lunch with vou when you 
come down.” 

This was the first occasion wherein the defendant had 
written or sent anything with regard to any arrangement 
with the manganese people. The question was brought up. 
by Mr. Morton on the seventeenth, and the defendant 
merely confirmed their conversation as far as his recollec¬ 


tion went. 

Q. “When was the next time you heard anything at all in 
reply to that letter in which you suggested you be paid a 
retainer of $2,000? A. “Well, 1 have no independent recol¬ 
lection of it, but my calendar shows that the next time I saw 
Mr. Morton was on June 10th, when he called up my office 
in the War 'Department and said he was at the Carlton. 

Or, that is the indication on the calendar.” 

123 The witness inspected the calendar pad that he had 
had in his hand some time before and pointed out an 
entry on June 10 of “Lindley Morton—Carlton”. 

Q. “Do you recall upon that occasion whether anything 
was said with reference to any business arrangements be¬ 
tween you and the Cuban-American Manganese Corpora¬ 
tion! A. “I only recall in a very, yery dim wav, and I 
would not like to sav definitely. I know there was nothing 

definitely arrived at.” 

* 

The defendant’s best recollection was that the next thing 
he heard about any arrangement with the company was on 
July 6 when the witness received the original of Govern- 
ment’s exhibit W-5, a letter from the Manganese Company 
enclosing Government’s exhibit W-6, the check. He had no 
present recollection what he did with the check, but the rec¬ 
ords showed clearly that he endorsed it and deposited it to 
his account in the Liberty National Bank. He endorsed it 
in the usual way and deposited it with the deposit slip, 
which had already been offered in evidence, just as he al¬ 
ways deposited checks. 

On receipt of Government’s exhibit W-5 he wrote the 
letter Government’s exhibit W-7. He continued under the 
understanding expressed in the letter of July 5 written by 
Mr. Williams until December 31, 1932. He did not recall 
the specific place where he met- Mr. Morton the second time 
on June 10 in Washington, D. C. His calendar indicated 
the Carlton Hotel. This was the calendar kept by him on 
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his desk near his telephone in the War Department. To 
the best of his recollection he wrote the original of defen¬ 
dant’s exhibit M Cross 2 to Mr. Morton, on the date it 
bears. 

Cross-examined by the Government the defendant stated 
that he was ordered before a retirement board in either 
February or the first of March, somewhere along there in 
1932. The order for his examination bv a retiring board 
was revoked April 8, 1932. It could have been after April 
15, 1932, so far as he was concerned, but he did not know. 

Q. “Did vou hear Mr. Miller testifv yesterdav from a 
special order to the effect that the order directing your ex¬ 
amination by a retirement board was revoked on 
124 April 8, 1932? A. “I heard him say it was revoked, 
but I didn’t catch the date. I onlv heard ^bout 10 
percent of the testimony of the witnesses because I did not 
hear it. 

Q. “I see. Calling your attention to Government’s Ex¬ 
hibit W-l, did I understand vou to sav that vou had no rec- 
ollection of writing that letter? A. “No, I said lhad no 
present recollection of writing it, but there is no 4°ubt in 
mv mind but what I did write it. That is mv signature.” 

The facts contained in the letter the defendant imagined 
to be true, as he wrote it at the time. He meant that ho had 
no present recollection of it. The defendant had not any 
doubt but what the explainable facts in the letter were 
true, in fact, after re-examining the letter, there was no 
question about those being the facts. There was no doubt 
that the defendant sent Government’s Exhibit C-2, and that 
the facts in that letter were true. Therefore, when he stated 
that “you feel the chances for a duty on manganese are 
still fifty-fifty or probably a little better in your favor” 
meaning the Cuban American Manganese Corporation, in 
his letter to Mr. Claybourne of May 18, 1932, this was the 
defendant’s opinion of the fact. Referring to th^ state¬ 
ment in the same letter that he was to see “one of the dis¬ 
tinguished Senators on the subject”, this stated the defen¬ 
dant’s intention. Tt stated the true fact of his indention. 
He hadn’t the slightest idea now what was the name of that 
Senator. He had no doubt whatsoever as to the authen¬ 
ticity of the letter of May 23. 1932 (Government C-4) ad¬ 
dressed to him bv Mr. Clavbourne, which the derendan f 
examined. 
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The defendant thereupon examined the entire file of 
letters and stated that the facts contained in the letter of 
Mav 23, 1932, to Mr. Claybourne insofar as tliev are state 
ments are true. His statement that he was working dili¬ 
gently to put matters in proper shape he thought was a 
statement of true fact, though he had no recollection now 
as to what those matters were that he was working on dili¬ 
gently. The statement that he saw the Senator “about 
whom I talked to you the other day, and he is cooperating 
with us to the fullest extent” was a true statement of fact, 
though he had no present recollection as to the name of the 
Senator. The defendant was shown Government’s exhibit 
W-l,:a letter dated April 30, 1932, and stated that 
125 there was no question about its authenticity, his sig¬ 
nature being on that letter. The statements of fact 
contained in this letter were true facts, including informa¬ 
tion and belief, for example, the defendant stated that he 
did not suppose that he knew at the time. 

Q. “Suppose I ask you about the particular statements 
and then you can qualify it. A. “Yes. 

Q. “Will you state whether or not your statement con¬ 
tained in Government’s Exhibit W-l that Mr. F. H. Payne, 
Assistant Secretary of War, appeared before the Senate 
Finance Committee on vesterdav; is that true? A. “On 
information and belief. To the best of my knowledge, it is 
true.” As to who told him it was true he could not say, nor 
on whose information he was basing his statement. It was 
probably from both information and belief that he wrote 
the letter. 

Q. “Your statement that you made there that “Mr. 
Payne, Assistant Secretary of War, stressed the impor¬ 
tance of 4 mv’—meaning vour suggestion—“suggestion re- 
lating to the Cuban manganese situation with respect to the 
national defense needs of the United States,” is that a 
true statement of fact? A. “May I qualify the answer? 

Q. “You may make any answer you please, sir. A. “I 
would like to sav that Mr. Pavne was in the habit for the 

w * 

time he was here of calling upon me from one or two to ten 
times a day, and while I have no present recollection of that 
particular incident described in that letter, the probabilities 
are that he called on me and asked me what he ought to do 
in that connection and I advised him or told him what to do. 
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Q. “So it was at your suggestion that you (sici stressed 
the importance of the Cuban manganese situation with re¬ 
spect to the national defense needs of the United States. 
A. “As modified by mv answer, that is correct/’ 

The defendant’s modification of his answer meant that it 
was probably so because Mr. Payne was constantly con¬ 
sulting him. He consulted him about strategic war mate¬ 
rials just as he consulted him about almost everything 
from bridges across the Mississippi to almdst everv- 
126 tiling else. He was chief of the Patent Section but 
that was only about 40 percent of his worjv. As to 
the defendant being in a position to give Mr. Paype advice 
on the technical subject of a tariff on manganese Hr. Payne 
must have thought so or he would not have consulted the 
defendant. As to whether he would have given him advice 
whether or not he was qualified, the defendant would have 
told him what he thought. He might have told him that he 
did not know anything about it. 

Q. “If you had told him that, you could not have made tho 
suggestion to him that he stress the importance of the 
Cuban manganese situation, could you, if you had told him 
you were not qualified? A. “Oh, probably not. 


Q. “That is, you did not tell him you were not qualified? 
A. “Well, as I sav I have no recollection. 

Q. “No recollection at all. The statement that Mr. Payne 
also on your advice declined to take any position on the 
question of taxation on manganese, but, as Mr. [Williams 
knew, he had previously written a letter calling attention to 
the Cuban-American treaty. Is that a statement of fact? 
A. “I will qualify that a little bit, Mr. Pine. There is a 
policy not only in our department but I think in all the 
departments of the Government that they never make any 
recommendation. 

Q. “I think you misunderstood my question, Colonel. I 
wanted to know whether it was a fact that on your advice 
he declined to take any position on the question of taxation. 
A. “Oh, he probably asked me about that and I probably 
did advise him to decline to do anything, to decline to take 
any position on the tax. 

Q. “You say you probably did, or that you did? A. 
“Well, as I say, I have no present recollection, put that 
indicates that I did. 
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Q. “Would there be any doubt? A. “There is no doubt 
in my mind but what I did. 

Q. “You would not write a letter that stated an untruth, 
would you? A. “Not deliberately. 

Q. “No, sir. All these letters were written de- 

127 liberately, weren’t they? A. “Oh, yes. 

Q. “Did I understand you to say on direct exam¬ 
ination that no part of the $1500 received by you was for 
services performed by you in April? A. “I don’t know 
whether I said that or not, but if I did not, I say it now. 

Q. “You say it now? A. “Yes. 

Q. “You performed those services without compensation? 
A. “Compensation was not even mentioned on May 17th 
and it was never confirmed or reallv made final until Julv 
6th or July 7th, whenever it was. 

Q. “Yes, sir. A. “And I never had any understanding 
that I would ever get any compensation and I did it with¬ 
out expectation of compensation, if that is what you mean. 

0. “Yes. sir. So none of the services performed by you 
in April, May or June were performed by you for compen¬ 
sation, is that correct? A. “Why, with the expectation of 
getting compensation, no. 

Q. “I will get to that in a moment. Is the first correct? 
A. “I think it is. 

Q. “Is it correct? A. “It is correct, as far as I person¬ 
ally was concerned. 

Q. “And it was without expectation of compensation? 
A. “That is right. 

Q. “Calling your attention to the letter transmitting the 
check, W-6, I notice the statement was made on July 5, 
1932, that “We are to pay you a fee of $1,000 in addition 
to the $250 per month. This arrangement is to be consid¬ 
ered effective, as of Mav 1, 1932, and we accordingly take 
pleasure in enclosing herewith our check for $1500 repre¬ 
senting a $1,000 fee and monthly payments for May and 
June.” A. “Yes. 

Q. “Did you perform services in May and June? A. “Not 
that I recall. 

128 Q. “So you accepted compensation for performing 

no services in May or June. A. “No. That was 

* 

purely voluntary on their part. 
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Q. 44 Oh! This was a gift. A. 4 4 1 do not know what you 
would call it. You can call it whatever you wish, but if you 
look at all the correspondence you will find it was voluntary 
on the part of the company. 

Q. 44 Is there any of the correspondence involved in this 
period that we have not offered in evidence? A. 44 Well, I 
do not know. You would have to ask my counsel. 

44 Mr. Pine: Is there any correspondence covering this 
period that we have not offered in evidence? 

44 Air. Leahy: There were several important interoffice 


communications that were identified by Mr. Williams as 
having been written to Mr. Battle. 

4 4 Mr. Pine: I am speaking of correspondence by Colonel 
McMullen and the Cuban-American Manganese Corporation 
officials. 

44 Mr. Leahy: Oh, no, I do not think so. 


44 Bv Mr. Pine: 

*• 

Q. 4 4 So when you stated the whole correspondence reflects 
you were to receive no compensation for services :n May, 
April or June, you had in mind correspondence offered in 
evidence at this trial by the Government, is that correct? 
A. 4 4 That is correct. 

Q. 4 4 And you say that notwithstanding the provisions of 
the letter of July 5, 1932, which speaks of making payment 
to you in no uncertain terms for May and June. A. 4 4 Well, 
I am talking about the terms of the agreement. The terms 
of the agreement are perfectly clear in the letter. 

Q. 4 4 Are there any letters other than your confirmation, 
any letters other than that (indicating) and the confirma¬ 
tion that has been offered in evidence, referring to VT-5 and 
the confirmation being W-7? A. 4 4 Well, as I say, I think 
that is purely voluntary on their part. 

Q. 4 4 You accepted the compensation, though, or the 
129 proceeds of the check? A. 44 1 accepted it and de¬ 
posited it. 

Q. 44 You accepted the check? A. 44 Yes, and deposited it. 

Q. 4 4 Colonel, I was interested in your statement that Mr. 
Morton telephoned you on June 10th from the Carlto^i Hotel 
and telephoned you at the War Department. Do jrou re¬ 
member vour testimonv to that effect? A. 44 No, I did not 
say that. 
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Q. “You did not? A. “Oh, no. 

Q. “Will you tell me what you said? A. “I think my 
calendar indicated that the call came to me at the War De¬ 
partment and that he was at the hotel, at the Carlton Hotel. 

Q. “The fact you had a notation on your calendar indi¬ 
cated— A. “That was my telephone calendar that sat right 
by my telephone and that is the indication that I find on the 
calendar. 

Q. “I see. But could you not have heard from Mr. Mor¬ 
ton at vour home or at vour own las office and then gone to 
your office at the War Department and made a memoran¬ 
dum on your pad there to remind you of the luncheon en¬ 
gagement? A. “Well, since there are a lot of imaginable 
things I could have done, but it is not probable from the 
calendar because the calendar shows I was at the War De¬ 
partment every day along that period and not on leave. 

Q. “Oh, it does? A. “Yes. I was not on leave. 

Q. “May I see it? A. “I mean it does not say so, but 
there were entries there that show that I was sitting by 
my telephone. 

Q. “Oh, I see. On days right in that period? A. “Yes.” 

The defendant’s attention was invited to the calendar 

pad covering Saturday, June lltli, and lie stated that there 

was no entry on that date, nor on the 13th, however there 

was one on June 15th. There was no entry on June 9th, 

but one entrv on June 8th; also an entrv on June 

130 7th but no entrv on June 6th. 

* 

Q. “So you were in error when you said you were 
there right along, were vou not? A. “Well, I sav it indi- 
cates that I ^vas because those days are scattered over that 
period. 

Q. “Well, the fact is there is no entry there at all. A. 
“Well, my leave record would show whether I was there or 
not, because if I was not on leave or detached at that time, 
I was there. 

Q. “I thought you depended on your calendar pad for 

definite testimonv that Mr. Morton called vou in the War 

* » 

Department, and not on the leave record. A. “I don’t get 

vou. 

* 

Q. “I thought you said you depended on the telephone 
pad, which was on your desk in the War Department, as 
your means of recalling Mr. Morton telephoned you in the 
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War Department, rather than on the fact that vdur leave 
ow 3 ou were in the War Department. A. “No, I 
said if you take the entries of the pad plus my leave record 
you could tell what days I was in the War Department. ” 

The defendant had no definite recollection that Mr. Wil¬ 
liams spoke to him about the Treaty provisions or the 
Platte Amendment; if any such understanding wa$ derived 
from his testimony the Government counsel’s notes must 
he in error. Defendant ’s recollection was that Mr. Williams 
said something about the Treaty provisions, the so-called 
Platte Amendment, that was as far as it went. He remem¬ 
bered that he met Mr. Williams in the little alcove in the 
T\ illard Hotel, but he had no present recollection of the de¬ 
tails of the conversation whatsoever. 

Q. “Will you look at Government’s Exhibit C- 2 , in which 
you state that the chances for duty on manganese are still 
fifty-fifty, or probably a little better in his favor, and tell 
me how you were informed of a duty on manganese unless 
Mr. Williams told you about it at the conference Referred 
to? A. “This is May 18th? 

Q. “Yes, sir. A. “Unless Mr. Williams told met 

Q. “Yes. Did you have any conference with any 
131 other officials of the Cuban-American Manganese 
Corporation between April 15th and May 18th? A. 
“I haven’t any present recollection on that. That letter 
will have to speak for itself.” 

The defendant had no definite recollection that Mr. Wil- 
lians mentioned the Treaty or the tax. It was his recollec¬ 
tion that Mr. Williams did speak of it, and coupled with all 
the circumstances of things the defendant formed that 
conclusion from the record. 

On re-direct examination by defendant’s counsel the de¬ 
fendant’s attention was invited to questions he had been 
asked about certain Government Exhibits W-l, C-2 and C-4, 
and as to certain things in those letters and as to whether 
thev were facts at the time he wrote them. The defendant 
recalled those letters. 

Q. “Do you recall whether or not it was your custom or 
practice to help people who came to the War Department? 
A. “It was not only— 

“Mr. Pine: If the Court please, we object to his custom 
and practice. We will concede he sometimes helped people. 




122 JOSEPH I. MCMULLEN VS. UNITED STATES OF AMERICA. 

“The Court: No. His custom is not a custom of the War 
Department, necessarily. 

“Mr. Leahy: No, if the Court please, but he helped peo¬ 
ple who came in to the War Department. 

“The Court: I think we had better stick to this case. 

“Mr. Leahy: Does your Honor sustain the objection? 

“The Court: Yes. I do not think what his custom was 
with regard to people who came into the War Department 
is proper. I sustain the objection. 

“Mr. Leahy: We take an exception. 

“That will be all.’ ? 

Thereupon there was received in evidence defense exhibit 
W-Cross-1 fo^* identification which was received in evidence, 
as defendant’s exhibit 3, and which reads as follows, being 
a letter written by Mr. Langbourne M. Williams, Jr. Vice 
President of the Cuban American Manganese Corporation 
to Mr. George Gordon Battle, of counsel for the Corn- 
132 pany: 

Defendant’s Exhibit 3. 

“June 15, 1932. 

“Thank vou verv much for vour letter of June 11th and 

•'i » » 

for vour trouble in making the investigation as to the best 
method for us to keep posted upon pending legislation of 
interest to us in Washington. Langley Morton has had 
some discussions with Colonel McMullen with the idea of 
retaining him to serve in this capacity. Personally I am 
not at all convinced that we will need the services of Colo¬ 
nel McMullen or that we should pay the retaining fee which 
he suggests, which is $1,000 flat payment and $250 per 
month for six months, because Mr. Morton saw Colonel 
McMullen on his wav back to Birmingham and I haven’t 
seen him since his last talk. I don't know how definitelv Mr. 
Morton discussed this arrangement. I am writing Mr. 
Morton in Birmingham to tell him of your letter and sug¬ 
gesting that we talk this matter over when he comes to New 
York, which I understand he will do about the 20th of this 
month. 

“With kindest regards, 

Faithfullv vours.” 

William H. Clopton was called as a character witness for 
the defendant and, having been first duly sworn, testified 
that he lived at 32 West Irving Street, Chevy Chase, Mary- 
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land and was engaged in the construction business in Wash¬ 
ington. He was retired from the Army about six ye^irs ago, 
and had known the defendant for over twenty yekrs and 
knew others who knew him. His reputation for honesty and 
integrity he knew had been excellent. 

Thereupon, both the Prosecution and the Defense rested, 
and the following prayers for the Defense were submitted 
to the Court, namely, defendant’s prayers, one to six inclu¬ 
sive, which read as follows: 

I. The Court is asked to instruct the jury that they must 
acquit the defendant unless they find: 

(1) That on July b, 1932, the matter of proposed legisla¬ 
tion of the tax on manganese ore was under consideration 
by the Senate Finance Committee; 

(2) That on July 6, 1932, same matter was under consid¬ 
eration by the War Department; 


133 (3) That this proposed legislation was a matter in 

which the United States was interested; 

(4) That the defendant performed services in regard to 
the proposed legislation before the War Department and 
certain United States Senators; 

(5) That the defendant, in Washington, D. C., received 
compensation for the said services in the amount of 


$1500.00. 


II. The jury is instructed that it must acquit the| defen¬ 
dant unless it finds that the check for $1500.00 was £>aid in 
Washington, D. C. In this connection the jury is instructed 
that if the agent of defendant, the Liberty National Bank 
or its agents, received the money in New York City, pay¬ 


ment was in New York City and the defendant must} be ac¬ 
quitted. 

III. The jury is instructed that it must find that defen¬ 
dant’s services were performed before the Kevenue was 


reported out by the Senate Finance Committee and before 
the Senate Finance Committee finished its consideration of 


the matter, namely, on May 9, otherwise the defendant must 
be acquitted. 

IV. The jury is instructed that “service” of the defen¬ 
dant, as alleged in the indictment, means something more 
than merely arranging appointments or taking actio^ such 
as the evidence shows the other officers of the War depart- 
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ment took in regard to the proposed tax. If the defendant 
did nothing more than the Government’s witnesses, or As¬ 
sistant Secretary of War, Payne, he must be acquitted. 

V. The jury is instructed that they must find that the 
matter of proposed legislation of the Manganese tax must 
have been under consideration in April, 1932, by the War 
Department prior to the time the Government witness, 
Williams, requested and procured the War Department to 
consider the matter. 

VI. The jury is instructed that it must find that the 
134 War Department had the matter of a proposed man¬ 
ganese tax under consideration in April, 1932, prior 
to the visit of the witness, Williams, as a part of its business 
as the War Department of the United States and not as the 
result of a request on the part of a private corporation to 
consider the matter for the benefit primarily of the corpo¬ 
ration, i. e., the Cuban Manganese Company. 

Each of the said defendant’s prayers being objected to 
by counsel for the Prosecution, the said objections were 
dulv and severallv sustained by the Court to each of which 
overrulings the defendant’s counsel excepted. 

Thereupon defendant’s counsel renewed his Motion for a 
directed verdict, made at the close of the Government’s 
case, upon all the grounds which were presented at the time 
the Motion was originally made, which the Court over¬ 
ruled with an exception to the defendant. 

Thereupon the Court charged the jury as follows: 

“The Court (Mr. Justice O’Donoghue) : Members of the 
Jurv: When vou retire to vour jury room vou will take with 
you a copy of the indictment in this case. The indictment 
contains twoicounts. Count No. 2 is not before you for con¬ 
sideration and vou will give it no consideration, whatso- 
ever, and vou are not to render a verdict in regard to Count 
No. 2. 

“Count No. 1 states the charge of the offense against 
the defendant in this case. 

“The allegations in the indictment are not to be consid¬ 
ered as testimonv in a case. Those allegations are not evi. 
dence. They serve merely the purpose of making known 
to the defendant the charge against him, outlining the es¬ 
sential facts that go to make up that charge, and the charge 
he must meet when the case comes on for trial. 
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“The offense with which the defendant is charged in this 
case is the violation of Section 113 of the Criminal Code, or 
what is otherwise known as the violation of Section 203, 
Title IS of the United States Code Annotated, which reads 
as follows: 

‘Whoever being elected or appointed senator, member of 
or delegate to Congress, or a resident commissioned, shall, 
after his election or appointment, and either before <j)r after 
he is qualified and during his continuance it office, 
135 or being the head of a department or other officer or 
clerk in the employ of the United States, spall di¬ 
rectly or indirectly receive or agree to receive an|y com¬ 
pensation, whatever, for any services rendered or to be ren¬ 
dered to any person either by himself or another, in rela¬ 
tion to any proceeding, contract, claim, controversy, charge, 
accusation, arrest or other matter or thing in which the 
United States is a party, or directly or indirectly inter¬ 
ested, before any department, court martial, bureau, officer 
or any civil or military or naval commission, whatsoever’— 
and so on, shall be guiltv. 

7 V_' • 

“Now, that is the section under which the charge |in this 
indictment is laid. The indictment then charges the defen¬ 
dant in this case with being an officer of the United States. 
Of course, an officer of the United States Army who has not 
resigned, who has not retired, is an officer of the United 
States. 

“The indictment further charges that the defendant being 
an officer of the United States received payment by way of 
compensation for services before the War Department or 
before senators or some senators of the United States. 

“Now, a senator of the United States is an officer of the 

United States. The Assistant Secretary of War is an offi- 

% 

cer of the United States. 

“This indictment further charges that the defendant, 
being an officer of the United States, received payment by 
way of compensation for services rendered before a de¬ 
partment or officer of the United States in a matter in 
which the United States has an interest and the matter is 
a revenue bill providing for proposed taxes or import duties 
which is a matter, of course, in which the United States has 
an interest. 
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“Now, those are the essential allegations of the offense 
with which the defendant is charged in this case. 

“The defendant is presumed to be innocent until he is 
proven guilty of this offense with which he is charged. That 
is a presumption of the law that attends this defendant 
and every defendant in a criminal case throughout the en¬ 
tire trial and up to the time you consider the case in your 
jury room and until and only when you arrive at a verdict 

to the contrary. 

* 

136 “Now, the burden is upon the Government of the 
United States to prove the defendant guilty beyond 
a reasonable doubt. In a civil case where a jury sits to try 
the facts the plaintiff is required to prove the essence of 
his claim against the defendant by a preponderance of evi¬ 
dence, so that in a civil case if after the jury considers all 
of the evidence it preponderates in favor of the defendant, 
the verdict would be for the defendant. 

“If the evidence hangs equally in the scale, the verdict 
would be for the defendant. 

“But if it preponderates in favor of the plaintiff, then 
the verdict will be for the plaintiff. 

“In othen words, in a civil case the plaintiff is required to 
prove his case by a probability of the testimony being in 
his favor. 

“In a criminal case the party that stands as plaintiff— 
state, commonwealth, people of the United States, as the 
plaintiff is variously called—is required to prove the es¬ 
sence of the crime with which the defendant is charged be- 

vond a reasonable doubt. 

* 

“Now, what is meant by proving the essence of the of¬ 
fense beyond a reasonable doubt l A reasonable doubt does 
not mean every possible doubt that a person may have. It 
does not mean a trivial doubt or principal (sic) doubt. It 
means a doubt for which you can give a reason based upon 
the testimony in the case or the lack of testimony in the 
case. 

“Now, then, if you have a reasonable doubt as to the 
guilt of the defendant, if you have a doubt as to his guilt 
which you can base upon the testimony of the case or lack 
of testimony of the case, then that would be a reasonable 
doubt and would be a doubt for which the defendant is en¬ 
titled to a verdict of not guilty. 


HP 
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“Now, the plaintiff in this case is the Government of the 
United States. The Government of the United States is 
here in the person of the assistant United Stated district 
attorney to enforce the laws in effect here in the District of 
Columbia and in the United States. 

‘‘This rule requiring the United States to prov^ the de¬ 
fendant guilty beyond a reasonable doubt does not re¬ 
quire the Government to prove the defendant guilty 
137 to an absolute certainty. An absolute certainty 
would be the kind of certainty you have in regard to 
two and two make four. You have an absolute certainty 
that a straight line is the shortest distance between tw’O 
points. The Government is not required to prove the de¬ 
fendant guilty with that degree of certainty. 

“There is a lesser degree of certainty than that known 
as certaintv of a phvsical order and a natural ordter of af- 
fairs, namely, like the law’ that a stone unsupported falls to 
the ground. You are certain of that. You are certjain that 
the stone wull fall for lack of support. You are certain that 
the sun rose yesterday morning and that it wdll rise to¬ 
morrow morning. That is the certainty w’e have in regard 
to the physical law-s of nature. That degree of certainty 
is not required of the Government in this case. 

“The degree of certainty that is required of the Govern¬ 
ment in this case is what is known as a moral certainty. 
The mind is said to be morally certain when it believes a 
thing to be true upon the testimony of others. If another 
person has seen a thing or heard a thing or observed a 
thing and has not been deceived and you believe that per¬ 
son has not been deceived and he tells you what he has seen 
or observed and you believe he has no reason for deceiving 
vou, then vou w’ould believe him. You are morally certain 
in regard to that thing he tells you about. 

“Now, take an instance: Suppose one of you has never 
been to the city of Shanghai, China, and a persoq should 
tell you that he was in China and saw the city of Shanghai 
and the Yangtze River there and you believed that| person 
w r as not deceiving you and that he had no reason or motive 
for deceiving you, you wrould believe that the city of Shang¬ 
hai exists in China or if he said the same thing in rdgard to 
the city of London, although you may have never been 
there, you would believe it. If you go there and see those 
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places, then you would know they existed, but when you 
have proof of their existence by the testimony of others 
whom you have no reason to doubt, then you are morally 
certain. 

“Take another instance. No one here ever saw George 
Washington. Yet there were others who saw him when he 
lived and were present when he was inaugurated the first 
President of the United States. Now, we believe that 
138 when they have told us, we believe they were not de¬ 
ceived, and we believe the others they told, who have 
told us; therefore, we are morally certain that George 
Washington existed and that he was inaugurated as first 
President of the United States. That is the moral cer¬ 
tainty that has to be arrived at in a criminal court by a 
jury in order to be convinced beyond a reasonable doubt of 
the essential facts in the case. 

“Now, it is for the Court to make known to you the law 
in the case, and the Court has told you the statute under 
which this prosecution is brought and the essentials that 
must be proven by the Government in order to make out 
this crime. 

“You are not to decide upon the wisdom or lack of wisdom 
of that law nor are vou to decide as to whether vou agree 
with it or do not agree with it. You are under your oath to 
administer the law just as this court is, as the law is, and 
you are to take the law as the Court gives it to you and you 
are not to decide upon a person being guilty or not guilty 
as to whether vou think the law wise or unwise. 

“Now, you are the sole judges of the facts in this case. 
You are likewise the sole judges of the credibility of the 
witnesses who have appeared before you. You are to judge 
their intelligence, lack of intelligence, memory or lack of 
memory, their bias, prejudice, or lack of bias or prejudice, 
and their interest or lack of interest in the outcome of this 
case. 

“If you find that any witness in this case, and that in¬ 
cludes the defendant who took the witness stand in his own 
behalf, has testified falsely regarding a material matter 
knowingly and wilfully concerning which he could not rea¬ 
sonably be mistaken, you may disregard any or all of that 
witness’ testimony. 
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“Now, there has been evidence offered here concerning 
the good reputation of the defendant in regard to honesty 
and integrity. Character is what a person is of himself, 
what he is in the eyes of God. Reputation is the opinion 
that others have of him, who know him or know of him. 

“Now, the law is that a good reputation with regard to 
the matter involved in the charge mav of itself ra ise a rea- 
sonable doubt in regard to the guilt of the defendant where¬ 
as otherwise the evidence might be convincing of jliis guilt. 

“Now, if you can reconcile the testimony in this 
139 case with any reasonable hypothesis of innocence, it 
is vour dutv to do so and the defendant is entitled 
to vour verdict. 

•r 

“Now, mention was made in the argument of counsel for 
the defendant in regard to the time when this offense, the of¬ 
fense if proven was committed. The law is that if the ser¬ 
vices were rendered within three years of when th|is indict¬ 
ment was filed, and I think it was filed on June 6, 1035, or if 


lin three 
the three 
nnd that 


the payment was made, compensation received wit 
years of that time, then that brings the case within 
years provided by the statute and you could not 
this offense and all the essentials of it occurred o{ T er three 
years before the indictment was filed. 

i 

“Counsel in this case on both sides have argged very 
ably but you must remember that your verdict in ^his case 
must be based on the evidence produced here in ccjurt, that 
is, the testimony of the witnesses and written evidence and 
documents produced before you. Arguments of counsel are 


merelv 
r deduc- 


not evidence in the case. Arguments of counsel arj 
opinions that counsel have of the case, merely thej 
tions and their conclusions in regard to the evidence in the 
case. 

“The Court further instructs you that the payment by 
check sent from New York to Washington by this Cuban- 
American Manganese Corporation to the defendant and the 
depositing by the defendant of that check in the bank in the 
District of Columbia, where the check was paid, would con¬ 
stitute payment in the District of Columbia. 

“In this case, then, members of the jury, there are two 
verdicts that you may render. One is guilty and the other 
is not guilty. 
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“The only essential facts that are to be made out by the 
Government beyond a reasonable doubt in order for your 
verdict to be;guilty are these: That the defendant is shown 
to be an officer of the United States; that lie received com¬ 
pensation from this company for services rendered by him 
before a department of the United States Government, that 
is, the War Department, or an officer of the United States, 
a senator or senators, in regard to a matter in which the 
United States has an interest, namely, in regard to the 
matter of this tax or impost on manganese being imported. 

If you are convinced of those essential facts bevond 
140 a reasonable doubt, then your verdict should be 
guiltv. 

“If you have a reasonable doubt as to the Government 
having established anv one of those essential facts bevond 
a reasonable doubt, then vour verdict should be not guiltv. 

“Are there anv further instructions?” 

* 

“Mr. Pine: The Government has no suggestions, your 
Honor. 

“Mr. Leahy: Might I suggest—I do not think I can make 
mvself heard clearly, vour Honor; mv throat is very bad. 
May we approach the bench? 

“The Court: Very well. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

“Mr. Leahv: Your Honor, where vou referred in vour 
charge to a senator of the United States being an officer of 
the United States, may I have an exception to that ? 

“The Court: Yes. 

“Mr. Leahv: And vou also charged about the statute of 
limitations; may I have an exception to the charge where it 
states that if the services or payment were made or ren¬ 
dered within the statute of limitations, that is sufficient ? 

“The Court: All right. 

“Mr. Leahy: Then the last, your Honor, stated a pay¬ 
ment bv check sent from New York to Washington and de- 
posited here constituted a payment in Washington. 

(At this point counsel for the defendant conferred be¬ 
tween themselves out of the hearing of the Court and coun¬ 
sel for the Government.) 

“Mr. Leahy: There is another suggestion from counsel. 
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May we have an exception to so much of this charge wherein 
you held as a matter of law’ that the United States w r as in¬ 
terested in this excise tax or impost on manganese? 

“The Court: Very well. 

(At the conclusion of the foregoing conference counsel 
returned to the trial table and the trial proceeded as fol¬ 
low’s :) 

“The Court: I will just add to my charge that in regard 
to the payment in the District of Columbia, where [payment 
is made by check sent from New’ York to a defendant in the 
District of Columbia and the check w r as disposed of as it 
w’as, as the facts in the case disclosed, that is, de- 
141 posited and collected, that constitutes a payment in 
the District of Columbia. 

“Members of the jury, you are under your oath to ren¬ 
der a verdict in this case in accordance w’ith the evidence 
as it has been produced here in court and in accordance 
with the law’ as it has been given to you by the Court. You 
are not to be governed by sympathy or prejudice. You are 
not to be governed by feelings or vour emotions. You are 
to arrive at vour verdict bv using vour intellects and vou 
must consider all the facts and circumstances as they ap¬ 
pear to you from the evidence in the case and apply the law T 
to the facts and circumstances as given to vou bv the Court. 

“You mav take the case.” 

Thereupon the jury retired to consider its verdic: at 6:33 
o ’clock P. M. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

The attorneys for the parties desiring certain parts of 

the testimony reduced to the exact words of the wi tnesses, 
* 

and desiring other portions of the record reduced to the 
exact language, and the Court approving, the same is al- 
lov’ed. 

Thereupon, as all of said exceptions w r ere duly entered 
upon the minutes of the Court, before the jury retired to 
consider of its verdict, and because the matters and things 
herein recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the defendant may have his case reviewed 
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on appeal, the defendant, by his attorney, moves the Court 
to sign and seal this, his bill of exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed which motion is 
granted by the Court; and thereupon the defendant tenders 
this, his bill of exceptions, and requests the Court to 
142 sign and seal the same, which is accordingly done, 
nunc pro tunc, this 18 day of June, 1936. 

DANIEL W. O’DONOGHUE 

Justice. 

Settlement by the Court of the foregoing Bill of Excep¬ 
tions is hereby consented to. 

LESLIE C. GARNETT, 

United States Attorney. 

DAVID A. PINE, 

Assistant United States Attorney. 

JOHN J. WILSON, 

Assistant United, States Attorney. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 

No. 6732 

Joseph I. McMullen, appellant 

v. 

United States of America 

APPEAL FROM THE UNITED STATES DISTRICT COURT, FOR 

THE DISTRICT OF COLUMBIA j 

BRIEF ON BEHALF OF APPELLEE 

STATEMENT OF THE CASE 

Appellee, deeming tlie statement in appellant’s 
brief to be incomplete and inadequate, submits the 
following statement of the case: 

The appellant, Joseph I. McMullen, has been 
sentenced to serve six months and to pay a fine of 
$1,000 under an indictment charging him with a 
violation of Section 1782 R. S. (Section 203, Title 
18, U. S. C.). 


(i) 
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THE INDICTMENT 

The indictment, briefly stated, charges that on r 
to wit, the^ixth dav of Julv 1932 there was under 
consideration by the Senate, through its Finance 
Committee^ as part of the proposed Revenue Act 
of 1932, the matter of proposed legislation provid¬ 
ing for imposition of an excise tax on manganese 
ore to be imported into the United States and that 

said matter was then also under consideration bv 

%/ 

the War Department with a view to making state¬ 
ments, recommendations, and proposals to the Sen¬ 
ate Finance Committee, which proposed legislation 
was a matter in which the United States was inter¬ 
ested; that, the appellant on, to wit, the sixth day 
of Julv 1932, he being then a colonel in the United 
States army, feloniouslv and unlawfullv received 
at the District of Columbia compensation in the 
sum of $1,500, that is to say, a bank check dated 
July 5, 1932, in the sum of $1,500, payable to ap¬ 
pellant's order and bearing the name of the Cuban- 
American Manganese Corporation as maker, and 
drawn on The Chase National Bank, New York 
City, which bank check was of the value of, to wit, 
$1,500, and which compensation the appellant then 
and there received for services rendered and to be 

rendered bv him to the Cuban-American Man- 
* 

ganese Corporation, a body corporate, in relation 
to the matter of said proposed legislation, before 
the War Department and before certain officers 
of the United States, namely, United States sena¬ 
tors (R. 5, 6). 
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THE STATUTE 


The statute, so far as material, reads as follows: 

Whoever * * * being the heacjL of a 

department, or other officer or clerk jin the 
employ of the United States, shall * j * * 
receive, * * * any compensation jwhat- 

ever for services rendered or to be renjdered 
to any person, * * * in relation tb any 
proceeding, * * * or other matter or 

thing in which the United States is * * * 
interested, before any department, court- 
martial, bureau, officer, * * * shall be 

fined, etc. (Section 1782 R. S. (Sectioii 203, 
Title 18, U. S. C.)) j 

THE PROCEEDINGS 

The appellant in the course of the proceedings 
before trial tiled a motion to quash, a demurrer, a 
motion for a bill of particulars, pleas of immunity, 
and plea of former jeopardy, all of which were 
decided against him after the submission of briefs 
and extensive argument by both sides. These pro¬ 
ceedings occupied the time of the lower court from 
June 6, 1935, when the indictment was returned, 
until April 28, 1936, when he was finally compelled 
to stand trial. j 

THE FACTS j 

Summarized, the facts are as follows: j 

On April 4, 1932, the proposed Revenue Bil^ for 
1932 (H. R. 10236) was passed by the House, jwas 
received by the Senate and referred to the Senate 
Finance Committee (R. 41, 42). This committee 
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included in its membership Senator (now Secre¬ 
tary of State) Hull, Senator Reed of Pennsyl¬ 
vania, and Senator Bingham (R. 37). The bill as 
it passed the House and reached the Senate 
Finance Committee contained a provision that cer¬ 
tain taxes provided for in Section 601 thereof; were 
to be imposed notwithstanding any treaty pro¬ 
visions to the contrary (R. 37). On April 11,1932, 
Senator Oddie submitted to the Senate an amend¬ 
ment intended to be proposed by him to Section 
601, H. R. 10236, which was referred to the Senate 
Finance Committee and ordered to be printed (R. 
37, 49). This amendment provided for an excise 
tax of one cent per pound on manganese ore im¬ 
ported into the United States (R. 37). On April 
19, 1932, Senator Oddie and other witnesses ap¬ 
peared before the Senate Finance Committee and 
testified in relation to this amendment and the 
treaty provision referred to (R. 39). On April 29, 
1932, Assistant Secretary of War Pavne and 
Colonel Alfred A. Hoblev, who was then assigned 

to the office of the Assistant Secretary as chief of 

%/ 

the commodity division, in which position he gave 
consideration to strategic war material, appeared 
before the Senate Finance Committee and testified 
in respect of the proposed tax on manganese 
(R. 91, 92). 

On May 9, 1932, the Senate Finance Committee 
reported the bill back to the Senate (R. 39, 42). 
As reported back, the anti-treaty provision was 
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i 

stricken out and the so-called Oddie amendment 
was not included (R. 40, 41). On May 26, 1932, 
Senator Oddie proposed the amendment on the 
floor of the Senate and after it was debated it was 
defeated (R. 44). May 31, 1932, the bill passed 
the Senate without the anti-treaty provision and 
without the Oddie amendment (R. 40, 44). Both 
houses agreed on the report of the conferees on 
June 6, 1932, and the President approved the bill 
on the same date (R. 45). [ 

On April 14,1932, Mr. Langbourne M. Williams, 
Jr., then vice-president of the Cuban-American 
Manganese Corporation, the Freeport Sulphur 
Company and the Freeport Texas Company, affili¬ 
ated companies with joint offices and personnel (R. 
46, 57), learned of some proposed legislation effect¬ 
ing adversely the interests of his company, namely, 
the House Revenue Bill pending before the Senate 
Finance Committee. This bill had certain amend¬ 
ments calling for an excise tax on certain products, 
but Williams paid no attention to it until two 
matters were called to his attention, namely, an 
amendment to place a tax on manganese and f pro¬ 
vision that the tax was to be imposed regardless 
of anv treaty. At this time the Cuban-American 
Manganese Corporation was ready to prbduce 
manganese in Cuba and import it into the United 
States. This product was not subject to aj duty 
because of the Commercial Convention between 
this country and Cuba of 1902. The result wa£ that 
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the Cuban-American Manganese Corporation had 
a differential equal to the amount of the duty in 
the price they could get for their product, and 
without this differential it could not compete with 
foreign shippers. This company was, therefore, 
interested) in preventing the proposed tax on 
manganese as well as in the elimination of the anti¬ 
treaty provision (R. 46, 47). 

At this time Williams had never met the appel¬ 
lant, but he telephoned Mr. Thud ley X. Morton, one 
of the directors of the Cuban-American Manga¬ 
nese Corporation in Cuba, as a result of which 
telephone-call Williams came to Washington on 
April loth, telephoned the appellant at his home, 
and left a imessage for appellant to call him. The 
appellant telephoned him, and Williams told the 
appellant over the telephone that he wanted to dis¬ 
cuss this matter with him and asked him to come 
to the Willard, which appellant did. Williams 
and appellant met at the Willard, having pre- 
viouslv arranged to identifv each other, and Wil- 
liams explained the reason why he was interested 
in this legislation and asked the appellant if he 
could and would help him. The appellant said 
that he thought he could help and would be glad 
to do what he could. After having lunch together 
and at appellant's suggestion, Mr. Williams and 
appellant went to the appellant's office with the 
firm of Semmes & Semmes in the Investment 
Building in Washington. Mr. Williams told the 



7 


appellant lie was an officer of the Cuban-American 
Manganese Corporation and that he had copie to 
the appellant at the suggestion of Mr. Morton. 
On arrival at the office of Semmes & Semmes the 
appellant took Mr. Williams to his office, stating 
that he had an office with the firm and that lie had 
withdrawn from the army, was practicing law, and 
was able to undertake this work (R. 47, 50, 51). 

Appellant thereupon called up various officials 
of the Government—Secretary of Commerce 
Lamont, Assistant Secretary of State Bundf, and 
Assistant Secretary of War Payne. Mr. Payne 
was out, but the appellant talked with Colonel 
McFarland, Mr. Payne’s executive officer. Appel¬ 


lant also called up Senator Hull. In his conversa¬ 
tion with Mr. Bundy appellant explained tb him 
that there was a bill that contained certain lan¬ 
guage that might abrogate the treaty with Cuba 
and that he would like Mr. Williams to talk i|o Mr. 

Bundv about it and would like Mr. Bundv to see 
%/ «/ 

Mr. Williams. The appellant told Mr. Williams 
that Mr. Bundy suggested that he see Mr. Mat¬ 
thews in the Department of Latin American Af¬ 
fairs. The appellant talked with Secretary 
Lamont and referred to both the treaty and tax 
provision in quite a long conversation. Appellant 
told Mr. Williams that Secretary Lamontj sug¬ 
gested that he see Mr. Furness in the Minerals 
Division. Appellant told Colonel McFarland about 
the same thing and arranged for Mr. Williahis to 
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go over and meet Colonel McFarland. Ajipellant 
told Senator Hull that Mr. Williams was interested 
in the manganese tax and asked Senator Hull to 
see him (R. 51, 52). Appellant also gave Mr. Wil¬ 
liams a letter on the letterhead of “Joseph I. 
McMullen, Investment Building, Washington, 
I). C.”, addressed to Senator Hull, introducing 
Mr. Williams as the person about whom he spoke 
that afternoon who was interested in the question 
of a tax on manganese, and stating that he (appel¬ 
lant) thought there was a lot of merit in what Wil¬ 
liams told him about the manganese situation, and 
hoped the Senator would help him out. 

As a result of these telephone calls, Mr. Williams 
called first on Colonel McFarland with Mr. 
Seimnes of Semmes & Semmes, whom the appel¬ 
lant had asked to go with him, as Mr. Williams 
did not iknow his way around. Mr. Williams 
called on Colonel McFarland and spoke of the 
fact that his company’s property represented a 
source of manganese closely available to the United 
States which had not previously been available, 
that it was very important from the standpoint 
of national defense, and that he thought that the 
War Department ought to do whatever it could to 
see that the Senate was advised of the War De¬ 
partment’s attitude. Mr. Williams was not in¬ 
terested in the treaty provisions except for the 
tax; the two together being the thing in which he 
was interested (R. 52, 53). The subject matter 
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of the conversation with Colonel McFarlanq was 
the tax on manganese (R. 84). 

After consulting with Colonel McFarland. Mr. 
Williams and Mr. Semmes saw Mr. Matthews in 
the State Department and had a conversation 
with him along the same line, only in that instance 
Mr. Williams probably talked more about the 
abrogation of the treaty, as the State Department 
was not as much interested in national defense as 
the War Department. He used the treaty as the 
basis for his argument in talking with Mr. |VIat- 
thews, whereas in the War Department he sjpoke 
about the imposition of the tax frequently (R.j53). 

After this conference Mr. Williams and | Mr. 
Semmes went back to the Willard Hotel and! met 
Mr. George Gordon Battle, general counsel for the 
Cuban-American Manganese Corporation, who had 
come down from New York to work with Mr. Wil¬ 
liams on this matter, and also met the appellant 
by arrangement made at the appellant’s office, 

under which thev were to meet at the Willard 

•/ 

when they were through with their calls at the 
various departments. At this meeting the appel¬ 
lant said that he had been to the Secretary of War 
on another matter and had mentioned the Cuban- 

i 

American manganese matter to him. Afterwards 
Mr. Battle, Mr. Williams, and Mr. Semmes went to 
see Mr. Furness, of the Minerals Division, jand 
Senator Hull. Mr. Williams told Mr. Furiiess 
about the same thing and they had quite a long 
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discussion with him on the manganese situation 
and the tariff (R. 53). Thereafter, they went to 
see Senator Hull and expressed the hope that he 
would oppose the tax and the anti-treaty provision. 
Senator Hull said he was opposed to any excise 
taxes being added to the bill, although he was not 
particularly interested in manganese (R. 54). 

Mr. Williams staved at the Willard Hotel all 

* 

night. He did not see the appellant the next morn¬ 
ing, but talked to him on the telephone, at which 
time the appellant told him he had seen various 
people who might be interested in the matter, giv¬ 
ing him the names of Senators Reed and Bingham, 
with whom he had talked about the situation on 
the witness’ behalf. Later in the morning Mr. 
Williams and Mr. Battle went to the Committee 
to ask permission for Mr. Battle to appear before 
them and then left for New York, but before leav- 
ing Mr. Williams arranged with the appellant to 
follow the matter up and to do whatever he could 
to accomplish the purposes that Mr. Williams 
wished to accomplish (R. 54). 

Subsequent to the meeting of Colonel McFar¬ 
land, Mr. Williams, and Mr. Semmes, appellant 
requested Colonel McFarland to telephone some 
member of Congress in regard to the tax on man¬ 
ganese, and Colonel McFarland complied with this 
request, the appellant being present at the time, 
and Colonel McFarland told the person at the 
Congressional Office, whose name he does not re- 
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call, of the position of the War Department in 
regard to the proposed tax on foreign manganese. 
The War Department’s position was that I as a 
matter of industrial preparedness it was advisable 
for a tax to be imposed on foreign manganese so 
• that tlie domestic and local manganese market 
could l>e developed, but that Cuban manganesj? was 
considered local manganese "in“determining' the 
policy of the War Department. Between the date 
when Mr. Scmmes called on Colonel McFa rland 
and the date when Assistant Secretary Pavne ap- 
peared before the Senate Finance Committee 
hereinabove referred to the subject of a tax on 
imported manganese was given particular | con¬ 
sideration by tlie War Department, particularly 
by Colonel Hobley, who prepared the statement 
read bv Mr. Payne when he testified before the 
committee (R. 83, 84, 86, 87, 89, 90). 

On April 30, 1932, appellant wrote to Will: ams, 
on the letterhead of “Joseph I. McMullen, Invest¬ 
ment Building, Washington, D. C.”, that Assistant 
Secretary Payne had appeared before the Senate 
Finance Committee on the day preceding ancj. had 
stressed the importance, at appellant’s suggestion, 
of the Cuban manganese situation with respect to 
the national defense needs of the United States; 
also that Secretary Payne, on the advice of appel¬ 
lant, declined to take any position on the question 
of taxation on manganese but had previously 
written a letter calling attention to the treaty (R. 
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55). Just before Mr. Payne left the War Depart¬ 
ment to testify before the Finance Committee on 

•/ 

the subject of manganese appellant conferred with 
him (R. 90). 

On May 3, 1932, Mr. Williams responded to ap¬ 
pellant, addressing him at the Investment Build¬ 
ing, that he did not think there was any likelihood 
of the tariff on manganese being adopted in view 
of the fact that the Senate Committee had stricken 
out coal, oil, and copper tariffs, but stated to ap¬ 
pellant that it was good to have Mr. Payne’s testi¬ 
mony in the record (R. 56). 

On May 11, 1932, appellant, on his personal let¬ 
terhead, wrote to Mr. Williams, sending a copy of 
the Revenue Bill as reported to the Senate; and 
on May 13,1932, Mr. Williams responded, address¬ 
ing appellant at the Investment Building, that he 
was pleased to note that Section 601 had been 
changed so as not to conflict with the treaty pro¬ 
vision and assured appellant of his hearty appre¬ 
ciation of his good work in behalf of the Cuban- 
American Manganese Corporation (R. 57, 58). 

May 12, 1932, J. C. Claiborne, then Assistant to 
the President of the Cuban-American Manganese 
Corporation and its affiliated corporations, wrote 
appellant, addressing him at the Investment Build¬ 
ing, that he enjoyed very much his telephone con¬ 
versation with appellant on the preceding after¬ 
noon and was glad to learn that the appellant had 
already accomplished some good work in behalf of 
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tlie proposed tax on manganese and stated tfyat he 
should appreciate appellant informing him of the 
reason whv the Senate Finance Committee tailed 
to adopt the import tax on manganese, which ap¬ 
pellant had stated was known to him; and on May 
18th appellant, on his personal letterhead, >vrote 
Mr. Claiborne, responding to Mr. Claiborne’s let¬ 


ter of May 12,1932, and stating that he had talked 

vesterdav with Mr. Morton and he felt that the 
%/ * 

chance for the dutv on manganese was still fiftv- 
fifty or a little better in favor of the company. He 
further said in this letter that he was to see one of 
the distinguished senators on the subject thaj day 
and would let him know the outcome later (Ri 72). 


On May 20, 1932, Mr. Claiborne wrote appellant 
at the Investment Building, acknowledging appel¬ 
lant's letter of Mav 18th and stating that Mr. jMor- 
ton was then in his office and had given him the 
benefit of the information appellant very kindly 
had given Morton during the latter ? s recent visit in 


Washington, and that Claiborne would look for¬ 
ward with a great deal of interest to receiving fur¬ 


ther information from appellant regarding the 
efforts that were being made to place a duty on 


imported manganese; and on May 23, 1932, appel¬ 
lant, writing on his personal letterhead, wrote Mr. 
Claiborne, acknowledging the receipt of Mr. (jllai- 
borne ? s letter of May 20th, and stating that he was 
working diligently to put matters in proper shape; 
that, incidentally, he had seen the senator, about 
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whom he italked to Claiborne the other day, who 
was cooperating with them to the fullest extent; 
that anything of interest would be immediately 
communicated to Claiborne; and that appellant 
would endeavor to keep Claiborne abreast of the 
situation as it developed (R. 71, 72). 

Claiborne could not give the details of the tele¬ 
phone conversation which occurred on May 11, 
1932, referred to in his letter of May 12th to appel¬ 
lant, other than that the appellant reported prog¬ 
ress in his efforts to help on the manganese tax 
matter thdt was under consideration (R. 73,74,75). 

Mr. Lindlev C. Morton saw appellant the early 
part of 1932 in his office in the Investment Build¬ 
ing, at which time appellant told him that he had 
left the Service and was engaged in private prac¬ 
tice of the law. On May 4,1932, Mr. Morton wrote 
a letter to appellant that he was pleased with the 
aggressive way in which the appellant had handled 
this matter (manganese tax) and that on his next 
trip East,! which would probably be in about two 
weeks, he planned to drop off in Washington for 
the purpose of discussing a working basis with 
appellant (R. 77, 78, 79). 

Morton;saw appellant again in Washington in 
May and June on two or three occasions. In May 
he discussed with appellant the matter of compen¬ 
sation for services he had rendered the Cuban- 
American Manganese Corporation, and also sug¬ 
gested that appellant be retained by this corpora- 
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tion and its affiliated corporations on a retainer 
basis to watch any matters that might come up in 
Washington that would affect the interests oj those 
companies. Appellant was agreeable to such an 
arrangement, and Mr. Morton asked him to sug¬ 
gest a basis of payment that would carry through 
for the balance of the calendar year. Appellant 
said he would do so, and at a subsequent meeting, 
whether in Mav or June Mr. Morton does not re- 

4 / 

call, appellant and Morton agreed upon terms. At 
this meeting they agreed on the sum of $|1,000, 
plus a monthly retainer of $250 as of May Ijst, to 
continue for the balance of that calendar Ivear. 
As to the services that he had rendered, Mr. Mor¬ 
ton told appellant that they had been very Satis¬ 
factory and had pleased his associates. The sub¬ 
ject under discussion between appellant and 
Morton at this meeting when terms were agreed 
upon was compensation for services that appellant 
had rendered and the work he might do ih the 
future, and the thousand dollars covered anv work 
that appellant had done during the month of April, 
while Mr. Morton was in Cuba, and the $250 per 
month thereafter was the continuing arrangement, 
becoming effective May 1st (R. 77, 78, 79). i 
On July 5, 1932, Miv Williams wrote appellant, 
addressing him at the Investment Building, T^ash- 
ington, D. C., stating that he was sorry to have 
been delayed in writing to confirm the arrange¬ 
ment which Mr. Morton made for the company 
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with appellant; that it was his understanding that 
appellant would represent the company's interest 
in Washington for the balance of the calendar 
year; that the company was to pay him a fee of 
$1,000, and, in addition, $250 per month; that this 
arrangement was to be considered effective as of 
May 1, 1932; and that he accordingly took pleas¬ 
ure in enclosing a company check for $1,500, rep¬ 
resenting the $1,000 fee and the monthly payments 

for Mav and June. Mr. Williams further said 
* 

in this letter that if the arrangement which he had 
outlined did not correctly express the understand¬ 
ing reached between appellant and Mr. Morton he 
would be obliged if appellant would let him know. 
The check enclosed with the letter was dated July 
/ 5, 1932, was drawn by the Cuban-American Man¬ 
ganese Corporation on The Chase National Bank 
of New York City, was in the sum of $1,500, and 
! was payable to the order of Colonel Joseph I. Mc¬ 
Mullen, care of Semmes & Semmes, Investment 

* _ 

Building, Washington, D. C. The check was en- 

\ dorsed by appellant and deposited with the Liberty 
National Bank of Washington, I). C., on July 7, 
1932, and paid by The Chase National Bank on 
July 8, 1932 (R. 58, 59). 

On July 6, 1932, appellant wrote Mr. Williams, 
on his personal stationery, acknowledging receipt 
of his letter of July 5th with enclosed check, and 
confirming the arrangements made by Mr. Morton, 
as contained in Mr. Williams' letter. 


The check for $1,500 was immediately available 
for ajDpellant to draw against and was drawn 
against on July 8th, which was the date on which 
it was paid and prior to the time that any notice of 
non-payment could have been received by thg Lib¬ 
erty National Bank (R. 96, 98, 105). j 

The Government also proved that appellant was 
a Lieutenant-Colonel of the Regular Army during 
the entire time involved in these transactions, and 
that the Cuban-American Manganese Corporation 
was a body corporate during this £>eriod of time, 
and relied on Lamar vs. Vnlted States, 241 jj. S. 
103, as authority that a Senator was an officer 
within the meaning of the statute when it speaks 
of services being rendered before any officer] etc. 
No question on these points is raised in this apjpeal. 
The appellant denied that he said to Mr. Mqrton 

i 

and Mr. Williams that he was out of the armyi and 


in private practice. He does not deny that he 
wrote the letters above-referred to. As to what 


he said when he met Mr. Williams at the Willard 
Hotel, he could only recall it was something in 
connection with a treaty provision. He did not 
recall whether he and Mr. Williams went to! his 
office. He did not recall calling up the officials 
referred to by Mr. Williams except Mr. Bujidy. 
He did not recall meeting Colonel McFarland and 
Colonel Hobley the following day at the War De¬ 
partment (R. 108). The only thing he really re¬ 
called, bv reference to his calendar pad, was that 
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he talked with Mr. Payne about manganese on 
February 9 and 10, 1932 (R. 109), which was be¬ 
fore Mr. Williams had seen him. He did not have 
the slightest recollection of any telephone conver¬ 
sation between himself and Mr. Williams wherein 
he said to Mr. Williams that he had seen Senators 
Reed and Bingham (R. 111). He did not recall 
anv of the facts referred to in the letters herein- 

4/ 

above mentioned (R. 115). He had no recollection 
of what those matters were which he said he was 
“working diligently to put in proper shape” (R. 
116). He had no recollection as to advising Sec¬ 
retary Payne not to take any position on the tax 
on manganese, but he probably told him as a mat¬ 
ter of routine to stress the importance of Cuban 
manganese with respect to the national defense 
when he appeared before the Committee of Con¬ 
gress (R. 116, 117). He did not recall the name 
of the Senator “about whom I (he) talked the 
other day and who is cooperating with us to the 
fullest extent.” He testified that no part of the 
$1,500 received by him was for services performed 
by him in April; that none of the services per¬ 
formed by him in April, May, or June were per¬ 
formed I by him for compensation; that he did not 
recall performing services in May or June; and 
that the payment was purely voluntary on the part 
of the Cuban-American Manganese Corporation 
(R. 118). 
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ARGUMENT 

Point I 

The Venue of the Offense is the District of Columbia 

The appellant takes the position that the venue 
is in New York Citv. This claim was inevitable, 
for if the prosecution had been in the Southern 
District of New York, the claim would have been 
that the venue was in the District of Columbia. In 
either event the appellant would have relied on his 
construction of Burton v. United States, 196 U. S. 
284. A short discussion of this case would, there¬ 
fore, seem to be appropriate, as follows: 

Senator Burton was indicted in St. Louis for a 
violation of the same statute under which appel¬ 
lant has been indicted and convicted. There were 
nine counts in the indictment. The first five counts 
were not considered in the opinion of the Supreme 
Court, and have no application to the present chse. 

“The sixth count averred the receipt by defend¬ 
ant at the city of St. Louis, in the State of Mis¬ 
souri, of a check for the payment of $500, which 
was received by the defendant on the twenty- 
second of November, 1902, the check being dralwn 
upon the Commonwealth Trust Company j of 
St. Louis, x>ayable to the order of the defendant 
and by him duly endorsed, and such check teas pdid 
by the trust company to defendant at St. Louis} as 
compensation for his services” (Statement of the 
case, 196 U. S. 286; italics supplied). The seventh, 
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eighth, and ninth counts were the same except re¬ 
ferring to other payments. 

In the opinion, the Supreme Court states that 
the counts: 

charge the receipt by defendant of various 
checks therein set forth, at St. Louis, in the 
State of Missouri, while the evidence in the 
case shows, without contradiction, that the 
checks were received in the city of Wash- 
ington, D. C., and payment thereof made 
to defendant bv one of the banks of that city 
(P. 294). 

And further, in stating the contents of the indict¬ 
ment, the Supreme Court said: 

The sixth, seventh, eighth, and ninth counts 
of the indictment aver the receipt by the 
defendant of the different checks described, 
at the citv of St. Louis, in the State of Mis- 
souri, and the payment of the money thereon 
to the defendant at St. Louis, in that State, 
as compensation for services theretofore 
performed by the defendant for the Rialto 
Company. * * * It turned out, however, 
on the trial that these averments of the place 
where the different checks were received and 
paid were not true; but, on the contrary, the 
evidence was wholly undisputed that each of 
them was received bv the defendant in the 
city of Washington, D. C., and by him there 
indorsed and deposited with the Riggs Na¬ 
tional Bank of Washington, D. C., and that 
they were afterwards duly paid by the Com¬ 
monwealth Trust Company at St. Louis. 
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Missouri; and the amount of each \yas in 
each instance immediately credited by the 
Riggs National Bank to the account of the 
defendant with the bank, and the cashier 
testified that the defendant had the right, 
immediately after the credit was mafle, to 
draw out the whole, or any portion thereof, 
without waiting for the payment of the 
check at St. Louis (P. 29(i; italics supplied). 

The trial court in the Burton case instructed the 
jury that “the receipt of the money is the gist of 
the crime charged against the accused'” P. 298), 
and the Supreme Court took no exception to his 
charge except to hold that he erred when he left 
it to the jury to determine whether there was anv 
special agreement between the defendant and the 
bank which altered the legal effect of the transac¬ 
tion, when there was not the slightest evidence to 
this effect. 

The above quotations, and particularly the itali¬ 
cized portions thereof, are sufficient to show that 
the Court had under consideration an indietinent 
which they understood to charge the payment of 
money to Burton as compensation for his services 
in violation of the statute; indeed, the quotation 
from the indictment as it appears in appellant’s 
brief, while not verbatim, is sufficiently accurate to 
show that the Court’s understanding of the indict¬ 
ment that it charged the payment of money as Com¬ 
pensation is correct because this quotation heads 
in part, “then and there by the said Commonwealth 
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Trust Company paid in 'lawful money of the 
United States to the said Joseph Ralph Burton, 
as compensation for services of him, the said 
Joseph Ralph Burton' 7 (Appellant's Brief, page 
29). 

The proof being undisputed, and there being no 
special agreement between Burton and the bank, 
the Supreme Court held that the payment of the 

monev was in Washington and not in St. Louis, 

«/ / 


as charged, and as a result there was a total lack 


of evidence to sustain the indictment. 


This decision would appear to be authority for 
the institution of this prosecution in the District 
of Columbia, where the check in payment of appel¬ 
lant's services was received and deposited, and 
where immediate credit was given to appellant for 
the full amount. However, the deposit slip in the 
instant case used by the bank provided that until 
the proceeds in monev are actually received bv the 
bank, the item may be charged back to the depos¬ 
itor regardless of whether or not the item can be 
returned: that the bank mav decline payment on 
any check until the items are actually paid in 
monev; that the failure of the bank to enforce 
these rights should not be a waiver; and that all 
direct or, indirect collecting agencies shall be 
deemed agents of the depositor. 

Although the deposit ticket provided that any 
failure of the bank to enforce these rights shall 
not be a waiver, this does not mean that the bank 
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may not modify its agreement with the depositor, 
and, in fact, that is probably what it did in the 
instant case, leaving the situation the same as if 
there had been no special agreement on the deposit 
ticket, and the same as that found by the Supreme 
Court to exist in the case of Burton vs. The United 
States, supra. The assistant cashier of the Lib¬ 
erty National Bank, where the check whs de¬ 
posited, in response to a subpoena duces j tecum, 
brought both the ledger sheet portraying appel¬ 
lant's deposits and checking activities, and the de¬ 
posit slip itself. The ledger sheet shows that on 
July 8, 1932, the date when the check in question 
was paid in New York, and twenty-four hours be¬ 
fore any notice of non-payment would have been 
received in Washington, appellant had a balance of 
less than $1,500 and had, therefore, drawn against 
this deposit. The assistant cashier, after examin¬ 
ing the ledger sheet and the deposit ticket, testified 
that in this particular instance the $1,500 bheck 
deposited on July 6, 1932, was immediately Avail¬ 
able for the appellant to draw against, because the 
appellant was one of the bank’s “valued deposi¬ 
tors”, and in case the appellant had not been given 
the right to draw against this money immediately 
there would have been written on the deposit) slip, 
“hold so many days” (R. 95, 96, 97, 98). j 
Therefore the Government was confronted |with 
this situation: If the prosecution were brought in 
Washington, charging the payment of monekr as 
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compensation, as in the Burton case, the appellant 
would claim, as lie has done, that the money was 
paid in New York and the venue was there by rea¬ 
son of the special deposit agreement; if the prose¬ 
cution were brought in New York, charging the 
payment of money there by virtue of the deposit 
slip, the claim would be made that the venue was 
in Washington bv reason of the abrogation of the 
deposit agreement by making the money imme¬ 
diately available to appellant’s credit. 

In order not to be placed in this legal strait- 
jacket, and in order not to take the risk of making 
the wrong decision which would permit this ap¬ 
pellant to go unwhipped of justice, the prosecu¬ 
tion cut the Gordian knot by charging in this 
indictment not that the appellant received the 
money either in Washington or in New York but, 
in the terms of the statute, that he received com¬ 
pensation, that is to say, a bank check of the value 
of $1,500, in the city of Washington, D. C., where 
the check was sent and where the check was de¬ 
posited (R. 58, 59). This check was subsequently 
paid in its full amount (R. 101). 

That a check is compensation can hardly be dis¬ 
puted if it is a thing of value. That it is a thing 
of value can hardly be disputed in view of the 
holding of this Court in Partridge vs. United 
States, 39 App. D. C. 571, wherein the contention 
was made that a promissory note was not a thing 
of value under the false pretense statute. This 
court held: 
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. I 

The contention is that a promissory njote is 
not a thing of value within the meaning of 
the Code, Section 842 (31 Stat. at L. 11326, 
chap. 854), defining “false pretenses/) We 
perceive no foundation for the construction 
of the section as contended for. Defendant 
was not charged with obtaining the signa¬ 
ture of a maker, endorser, or guarantor of 
a note for a purpose by false pretenses, but 
with procuring the delivery of the note itself 
to him as a representative of value. Ii; was 
a thing of value within the meaning of the 


first clause of the section, and was pa 
maturity. 


id at 


may 
g of 


If a promissory note, which may or may not be 
paid at maturity, is a thing of value withiij. the 
false pretense statute, clearly a check, which 
or may not be paid on presentation, is a thir 
value sufficiently to constitute compensation! for 
services rendered, as in this case. This is ipade 
apparent by the following example: Assuijning 
appellant had given a receipt to the Cuban-Amer¬ 
ican Manganese Corporation reciting that he j had 
received a check for $1,500 in full payment foj* his 
services, and assuming the check had not been paid 
when presented and that the illegality of the trans¬ 
action could not be questioned, appellant, by virtue 
of that receipt, would have been required to bring 
his suit against the Cuban-American Manganese 
Corporation on the unpaid check rather thail on 
any agreement to pay him $1,500 as compensation. 
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The case of Hammond vs. Sift cl, 59 Fed. (2d) 
683, cited by appellant, is not in point on appel¬ 
lant's own statement, because in that case the of¬ 
fense was obtaining “money” by false pretenses. 
Defendant, Hammond, deposited “for collection” 
in a Los Angeles bank, a draft drawn by him 
against a Canadian corporation, which draft was 
accepted and paid in Canada. He was indicted in 
Canada and his extradition was sought in this 
country. 1 On the extradition hearing the court 
held that the offense of obtaining “money” bv false 

O 4/4/ 

pretenses was committed in Canada, if at all, be¬ 
cause it was there where the money was received, 
and therefore ordered extradition. 

Appellant in the case at bar is not charged with 
receiving “money” in Washington, but with re¬ 
ceiving compensation; that is to say, a bank check 
of the value of $1,500, a distinction which appel¬ 
lant has apparently failed to grasp. 

We therefore submit the venue of the offense 
charged i in this indictment is the District of 
Columbia. 

Point II 

The statute denounces receiving compensation for serv¬ 
ices rendered in relation to a matter in which the 
United States is interested at the time of the rendition 
of the services. Both the indictment and the proof 
conformed to this construction 

The appellant contends that, under the statute 
in question, the interest of the United States in 
the matter must concur with the receipt of com- 
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pensation. Such a construction would perlmit a 
deliberate circumvention of the statute by post¬ 
poning tlie receipt of compensation until after the 
interest of the United States in a matted had 
ceased to exist. Of course, this construction is 
asserted in an effort to provide a defense in the 
case at bar in view of the fact that the interest of 
the United States in the legislation was concluded 
before the compensation was received on Jply 6, 
1932. j 

The appellant makes the further argumeht in 
this connection that in the above supposed case of 
circumvention an indictment for agreeing to re¬ 
ceive compensation would be the answer. But, 
elearlv, there could be manv instances where :here 
was no such agreement in advance of payihent. 
Compare Burton v. United States, 202 U. S. 344, 
377. 

The fair and reasonable construction of the 
statute, we submit, contemplates that the interest 
of the United States shall coexist with the rendi¬ 
tion of the services. It is clear that the receipt of 
compensation, the rendition of services, and the 
interest of the United States in the matter need 
not occur simultaneously; and it is further appar¬ 
ent that the receipt of compensation and the ren¬ 
dition of services need not be contemporaneous. 
Therefore the question is, must the interest of the 
United States concur with the receipt of compen¬ 
sation, as claimed by the appellant, or with the 
rendition of services, as the Government asserts? 
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That the latter is correct, we submit, is proven by 
a consideration of the crime which is denounced 
by the statute. The appellant’s position is neces¬ 
sarily based upon the proposition that it is a crime 
to receive compensation in relation to a matter in 
which the United States is interested. From this 
premise flows his conclusion that these two things 
must be simultaneous. This is plainly erroneous 
for the reason that the crime which is denounced 
is the receiving of compensation for services ren¬ 
dered in relation to a matter in which the United 
States is interested. In other words, the interest 
of the United States qualifies the matter in relation 
to which the services are rendered, and not the 
receipt of compensation. Consequently such in¬ 
terest of the United States should concur in point 
of time with the rendition of the services. 

It is mere coincidence that in the cases cited in 
support of appellant's contention under this point 
the interest of the United States also existed at 
the time i of the receipt of compensation. Never¬ 
theless, the interest of the United States was con¬ 
temporaneous with the rendition of the services. 

In one of the cases relied upon by appellant, 
namely, United States v. Booth (C. C. Ore.), 148 
Fed. 112, District Judge Hunt must have inter¬ 
preted this statute as we are now doing, for he 
stated on page 117 as follows: 

* * *, provided the service to be ren¬ 

dered, or that was rendered, for compensa¬ 
tion, by the defendant as receiver, related 
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to matters or things in which the Ijnited 
States was directly or indirectly interested, 
and provided they were matters or jthings 
before any department or officer of the 
United States. 

The gravamen of the offense is clearly the re- 
ceipt of compensation (compare the second Burton 
case, supra, page 377) and this was charged jin the 
indictment and proven at the trial to have occurred 

i 

on Jnlv 6, 1932. The indictment was returned 
within three vears of that date, namely, od June 
6,1935. 

Appellant urges that the gist of the offense is the 
receipt of compensation as to a matter in which the 
United States is interested. This contention is 
made in order to provide the basis for the argu¬ 
ment, in view of the facts existing in this case, that 
the statute of limitations began to run against ap¬ 
pellant's crime on June 6, 1932, the last datel upon 
which the United States had any interest ijn the 

matter. But this is not a statement of the gist of 

_ . y 

the offense, we submit. It is merely a statement 

of some of the elements of the statute. What jabout 
the element of the rendition of services? There 
can be no doubt that it is no crime (under the por¬ 
tion of the statute with which we are concerned) 
if services are not rendered. Why does not the 
appellant include this in his version of the gist of 
the crime? As pointed out above, the receipt of 
compensation and the rendition of services do not 
have to be simultaneous, yet under the appelljant’s 
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theorv, no evidence touching the rendition of serv- 
ices before June 6, 1932, would be admissible. We 
submit that the mere statement of his contention 
upon this point demonstrates its own fallacy. A 
simple illustration may serve to explode his posi¬ 
tion. Suppose, in connection with the crime of 
false pretenses, the misrepresentations were made 
on one dav and the monev obtained on another. 
The false pretenses and the obtaining of the money 
are both essential elements of the offense, yet the 
gist of the crime is the obtaining of the money. If 
the latter occurred within the Statute of Limita¬ 
tions, but the former outside the statute, there 
could not be the slightest doubt that evidence of 
the former would be admissible. Compare, Ex 
parte Hammond, 59 F. (2d) 683, 685. 

The indictment charged, and the proof clearly 
showed, that the United States was interested in 
the legislation at the time the services were ren- 
dered. It is conceded that after June 6, 1932 
(when the President signed H. R. 10236), the ap¬ 
pellant rendered no services, and the United States 
had no interest, in relation to the legislation in 
question, i While the inducement of the indictment 
charged under a videlicit that on July 6, 1932, the 
legislation was under consideration by the United 
States Senate through its Finance Committee and 
by the War Department, it is submitted that, in¬ 
asmuch a^ the gist of the offense is the receipt of 
compensation, that is the only important date in 
the indictment, and any other date is not material 
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and is surplusage (as are also the allegation^ as to 
where the legislation was under consideration) ; 
and for these reasons, as well as for the 1 
that the date is charged under a videlieit, any 
date could be proven. See Iloiccjate v. I 
States, 7 App. I). C. 217, 237; and 
United States, 3 App. 1). C. 335, 342; and cot 
Ledbetter v. United States, 170 U. S. 606, 61 


reason 
other 
J nited 
ms v. 

npare 
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Point III 

The evidence conclusively shows that the compensation 
received by appellant was for services rendered and 
not as a retainer for future services 

The evidence conclusively shows that appellant 
performed services in April and May, ancj per¬ 
haps in June because the Revenue Act wa|s not 
finally approved until June 6, 1932. The testi¬ 
mony of Williams and Claiborne on this point is 
uncontradicted. The letters of appellant, the au¬ 
thenticity of which is not disputed, are conclusively 
corroborative (R. 45-75). 

Williams, as vice-president of the Cuban-Ahieri- 
can Manganese Corporation, employed appellant,, 
and appellant performed the services. Williams 

rton, 
1932, 


quite naturally left the fixing of the fee to Me 
who had recommended appellant. On May 4, 

I 

M orton wrote appellant that he was much pleased 
with the aggressive way in which appellant had 
handled the matter and that on his next trip East, 
which would probably be in about two weeks, he 
would plan to drop off in Washington for thejpur- 
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pose of discussing a “working basis" with appel¬ 
lant (R. 80). “Working basis" connotes a basis 
of compensation for work performed and being 
performed, as was the ease on May 4, 1932. Ap¬ 
pellant had told Morton that lie had left the Service 
and was engaged in private practice. Morton saw 
appellant in Washington in May and again in 
June. When Morton saw the appellant in May in 
Washington he discussed with him the matter of 
compensation and suggested that appellant be re¬ 
tained bv the Cuban-American Manganese Cor- 
poration on a retainer basis to watch any matters 
which might come up in Washington that would 
affect the interests of this and its affiliated com¬ 
panies. He also discussed the matter of compen¬ 
sation for services that he had rendered at Mr. 


Williams’ instigation. Morton asked that appel¬ 
lant suggest a basis of payment that would carry 
through the balance of the calendar vear. Later 
appellant made such a suggestion (R. 77, 78). 
This suggestion was made in a letter offered by 
appellant, dated May 18, 1932, addressed to Mr. 
Morton by appellant. 

At a subsequent meeting, probably in June, ap¬ 
pellant and Morton agreed upon terms. At this 
later meeting they agreed on $1,000, plus a 
monthly retainer of $250 as of May 1, 1932, to 
continue for the balance of the calendar vear. 

4 ' 

The thousand dollars covered the work that ap¬ 
pellant had done during the month of April, and 
then there was the continuing arrangement of $250 


a month thereafter, effective May 1st (R. 78, 79, 
113). The clu ck for $1,500 was sent on July] 5th. 
It therefore covered the services for April, May, 
and June, during which months the services were 
performed. 

That appellant was to be paid for services ren¬ 
dered in April, May, and June is further borne out 
by the letter transmitting the check for $1,500, 
which says that the company is to pay appellant a 
fee of $1,000 and in addition $250 per month, effec¬ 
tive as of Mav 1, 1932, and aceordinglv a check for 
$1,500 was enclosed, representing the $1,000 fee 
and the monthly payments for May and tjTune 
(R. 58). 

The letter relied upon by appellant, being the 
letter written to Mr. Battle by Mr. Williams, dated 
June 15, 1932, in which Mr. Williams states jthat 
he is not at all convinced that the company will 
need the services of appellant in keeping posted 
upon pending legislation or that they should pay 
him the retaining fee, which appellant suggested, 
of $1,000 Hat payment and $250 per month for six 
months, is not inconsistent with Mr. Morton’s testi¬ 
mony that the $1,000 was to be in payment for 
service's rendered in April and the $250 per mclnth 
for services rendered in May and June. Further¬ 
more, the letter is of little evidentiary value, for 
it shows that Mr. Williams did not know accu¬ 
rately at that time what appellant’s suggestion 
was, because he speaks of the payment of $250 if or 
six months, whereas the payment of $250 was tp be 
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for eight months, and also speaks of the $1,000 
retainer suggested by appellant, whereas the 
appellant actually suggested $2,000. Moreover, 
this letter was written before appellant and Mor¬ 
ton agreed on terms or at least before Williams 

knew of them, because Williams savs that he does 

* 

not know “how definite Mr. Morton discussed the 


arrangement” and that he is writing to Morton 
suggesting thev talk the matter over when Morton 
returned to New York about June 20tli (R. 122). 
Therefore the letter throws no light on the actual 
terms agreed upon between appellant and Morton. 
If anvthing, this letter indicates that Mr. Williams 
thought that the threat of the tax being over, tem¬ 
porarily at least, it was unnecessary to employ 
someone at $250 a month for the balance of the 


vear. There is no evidence of anv further services 


rendered thereafter; 


indeed, the evidence is that 


appellant went abroad in July, and was away in 
August and September (R. 107, 111, 122). 

Appellant's own testimony is illuminating. Ap¬ 
pellant on cross examination said that no part of 
the $1,500 received by him was for services per¬ 
formed by him in April; that the services per¬ 
formed by him in April, May, and June were not 
performed for compensation: that he performed 
no services in May or June, notwithstanding his 
letters to the contrary; and in answer to the ques¬ 
tion as to whether he accepted compensation for 
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performing no services in May or June he testified 
that the payment was purely voluntary on the part 
of the Cuban-American Manganese Corporation 
(R. 118, 119). His position, if anything can be 
made out of his contradictions, requires the court 
to believe that lie performed the services in April, 
May, and June without compensation, and that he 
received the $1,500 in July, notwithstanding the 
testimony of Morton and the contents of the letters, 
as a voluntary act on the part of the company for 
performance of no services. In other words, he 
doesn't get paid when he works, but he does get 
paid when he doesn't work. Of course, this is not 
the fact, but he was paid for services rendered. 

Point IV 

The United States was interested, within the purfiew of 
the statute, in the proposed legislation 

The statute provides that the United States 
must be directlv or indirectlv interested in the 
matter in relation to which the services are ren¬ 
dered. The matter in the case at bar was preposed 
legislation, to be part of the 1932 Revenue Bill, 
providing for an excise tax on manganese: ore. 1 

1 Appellant claims (page 9, his brief) that while this legis¬ 
lation never became a part of H. R. 10:230, it is so alleged in 
the indictment. We submit, first, that the quotation bn page 
9 of his brief is inaccurate: second, that the fair interjdment 
of the allegation in question is that the excise tax o^i man¬ 
ganese was proposed as part of the bill; and third, that] in any 
event, any variance in that respect is immaterial. 
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Whether the Government shall levy a tax in order 
to receive an income from a certain source, and 
whether the imposition of such a tax might have 
some effect upon the production of strategic war 
materials (of which manganese ore is one), are 
surelv matters in which the United States has an 
interest, jin one aspect the interest is actually 
pecuniary, and thus meets the exacting require¬ 
ments laid down by appellant himself; and in the 
other aspect the interest touches the subject of 
national defense, which is surely as important a 
consideration on the part of the Government as is 
the interest which tiows from the property of the 
United States in the mails, which interest was held 
to be within the scope of the statute in the second 
Burton case, supra. The Supreme Court in that 
case gave a much broader interpretation to the 


words “ direct lv or indireetlv interested" than it 


is necessary for us to assert when, at page 372, it 


stated as follows: 


It is stated that, within the meaning of 
the istatute, the United States is not inter¬ 
ested in any proceeding or matter pending 
before an executive Department, unless it 
has a direct moneyed or pecuniary interest 
in the result. Under this view, Senators, 
Representatives and Delegates in Congress, 
who are members of the bar, mav regularly 
practice their profession for compensation 
before the executive Departments in pro¬ 
ceedings, which if not directly involving the 
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as such 
e could 


pecuniary interests of the United States, 
yet involve substantial pecuniary interests 
for their clients as well as the enforcement 
of the laws of the United States enacted for 
the protection of the rights of the I public. 
Such a view rests upon an interpretation of 
the statute which is wholly inadmissible. In 
our opinion, section 1782 excludes the possi¬ 
bility of such a condition of things, and 
makes it illegal for Senators, Representa¬ 
tives or Delegates to receive or agree to 
receive compensation for such services. 

Appellant suggests that lie inspired the interest 
of the War Department in the matter, and 

i 

interest did not predate his participation, h 
not commit the offense. This is wholly fallacious, 
for it is manifest that the Government’s interest 
might arise for the first time from the conduct of 
one charged with violation of this Section. Sup¬ 
pose, for example, that a Government officer were 
employed by a private concern to present a claim, 
theretofore unheard of by the Government, against 
the War Department. The United States would 
not be interested in the matter prior to the officer’s 
presentation of the claim but surely no one would 
argue that the interest thus created was not suffi¬ 
cient to meet that prerequisite of the statute 
Under this point the appellant finds it necessary 
again to move the interest of the United States 
around in construing the statute, this time tb make 


it exist before the rendition of services, while 


under 
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his Point II, he insists that it must exist when the 
compensation is received which is after the rendi¬ 
tion of services. 


Point V 

The motion to quash was properly denied 

Appellant argues in his discussion of the motion 
to quash, under his Point V, the question of 
whether he received immunity bv reason of having 
testified before the House Military Affairs Com¬ 
mittee. This was not raised in the motion to quash 
and will not be argued under this point of our 
brief, but argument thereon will be limited to our 
discussion of the subject of immunity under Point 
VI, under which point appellant also discusses the 
question of immunity. 

The motion to quash was on three grounds; 
namely (1). that the indictment was not found ac¬ 
cording to law, in that it was found upon testimony 
given by the appellant before the House Commit¬ 
tee, contrary to Section 859 R. S. (28 U, S. C. 634) 
which prohibits the use of such testimony; (2) that 
the grand jury based its indictment solely upon 
such testimony; and (3) that the indictment was 
returned in,violation of appellant’s right to protec¬ 
tion against self-incrimination, which appellant 
could not assert before the House Committee in 
view of the provisions of this statute, which appel¬ 
lant was compelled to and did rely upon and which 
statute has been violated. 


39 


These serious charges of malfeasance by the dis- 
trict attorney in disobeying the provisions* of this 
statute were not under oath. In order to come 
within the rule requiring motions to quash to be 
under oath a so-called supporting affidavit was 
attached to the motion repeating these charges, but 
appellant was careful when under oath to repeat 
these charges solely ‘‘on information and belief 7 ’ 
without disclosing the source of his information 
or the basis for his belief. 

As evidencing the insincerity attending {his mo¬ 
tion to quash, attention is invited to the stipulation 
of counsel for appellant, made during t|ie trial 
when the Government was about to placej on the 
witness stand the clerk of the House Military Af¬ 
fairs Committee, to the effect that all the [written 
documents offered in evidence up to that point in 
the trial (which included all the letters passing 
between appellant and the officials of the Cuban- 
American Manganese Corporation) were either in 
the possession of the Government or were known 
to the Government before the appellant testified 
before the House Committee (R. 88). T[he pos¬ 
session or knowledge of these documents and the 
names of witnesses disclosed thereby mad£ it un¬ 
likely that the district attorney would disobey the 
statute and resort to the use of appellant fs testi¬ 
mony in presenting the case to the grand jury 
when he already had the evidence or knowledge of 
the evidence in his possession. 
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However, as a matter of policy, the appellee 
opposed the motion to quash on the legal ground 
that allegations of incompetent evidence before the 
grand jury need not be controverted factually 
when the allegations of such conduct are based 
solely upon assertions on information and belief 
without disclosure of the source of information 
or the grounds for the belief. To do otherwise 
would establish a precedent which would make it 
possible for any defendant to pry into the proceed¬ 
ings before the grand jury and in many cases bring 
about a disclosure of the Government’s case, upon 
a mere allegation in a motion to quash that on in¬ 
formation and belief the grand jury had returned 
its indictment upon incompetent evidence or had 
otherwise acted improperly. 

This question has been before the Federal Courts 
on numerous occasions and these courts have con¬ 
sistently refused either to quash the indictment or 
to review the proceedings of the grand jury upon 
motions to quash supported solely by averments on 
information and belief or bv conclusions. 

In Friscia vs. United States, 63 Fed. (2d) 977 
(C. C. A. 5th Circuit), a motion to quash alleged 
that the evidence before the Grand jury was in¬ 
competent. Supporting affidavits were filed to the 
effect that so far as could be ascertained the grand 
jury considered only the transcript before the 
Countv Solicitor. The court held that an indict- 
ment could not be quashed unless it be made affirm- 
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atively to appear that there was no competent 
evidence whatever in support of the indictment, 
and as the motion in this case was based ojn sur¬ 
mises and speculation, denied the motion. 

In Cox vs. Vaught, 52 Fed. (2d) 562 (C. C. A. 
10th Circuit), the claim was made that no witnesses 
testified before the grand jury to any fact upon 
which the grand jury could return an indictment, 
and that the grand jury had not before it aijy evi¬ 
dence that was competent or admissible.! The 
trial court asked counsel for defendants whether 
he had any evidence to support the allegations, and 
he replied that he could not state the character of 
the evidence before the grand jury, but, knowing 
the witnesses who appeared, could, if given a 
chance, prove no legal or competent evidence was 
introduced. The trial court held the purpose was 
to secure before trial the evidence before the grand 
jury and bore indications of a fishing expedition. 
The Circuit Court of Appeals held that there is a 
strong presumption that the grand jury has (faith¬ 
fully discharged its duty and that the presumption 
will not be overcome unless it is clearly proven that 
an indictment was returned without evidence. 
Further, it held that the trial court was clearly 
right in not entering into an investigation upon 
bald, naked allegations in motions. j 

In United States vs. Seidman, 45 Fed. (2d) 178 
(Western District of Penn.), motions to (piash 
were filed on the ground that no legal or competent 
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evidence was before the grand jury. The support¬ 
ing affidavit was made bv defendant and averred 
that the facts were true to the best of his knowl¬ 
edge and belief. The court held that this did 
not set out the grounds, and the affidavit only 

amounted to a statement bv defendant that he 

%> 

believed, such evidence was not presented to the 
grand jury, and that, if this were sufficient, any 
defendant bv such statement could obtain the Gov- 
eminent*s case in advance and open the door to 
abuses. ,Further, the court held that: 

No case has been cited which upholds that 
motions to quash, founded upon allegations 
of fact dehors the record, are sufficient when 
on | information and belief (Citing cases; 
italics supplied). 

This is exactly the situation confronting the court 
in the ease at bar. 

Another case identical with the case at bar is 
Kastel vs. United States, 23 Fed. (2d) 156 (C. C. A. 
2nd Circuit). In an opinion by Judge Learned 
Hand, the court had under consideration the denial 
of a motion to quash on the ground that the grand 
jury had no competent evidence before it upon 
which to indict. This was supported by an affi¬ 
davit of defendant, who alleged on information 
and belief, as in this case, that a receiver in bank¬ 
ruptcy was the only witness before the grand jury, 
and that it was impossible that he should have 
given competent proof. The court held that if this 
were enough, the courts would be obliged to try 


over the proceedings before the grand jury in| every 
case, and trials would be complicated; that defend¬ 
ants would have the Government’s case in advance; 
and that criminal procedure would become more 
unwieldv, dilatory, and uncertain. The deiiial of 
the motion to quash was sustained, and tlije Su¬ 
preme Court of the United States denied cer¬ 
tiorari. 

In 01 instead vs. United States, 19 Fed. (2d) 842 
(C. C. A. 9th Circuit) the charge was made that 
irrelevant, incompetent, and hearsay testimony 
was presented to the grand jury, and that without 
this testimony no evidence was introduced Ivhich 
tended to prove the defendant’s guilt. This is the 
identical charge made in the instant case. I The 
verification was that the affiant verily believed the 
facts set forth to be true, but the court helc^ that 
unless it was affirmatively shown that no compe¬ 
tent evidence of the commission of the offense 
charged was presented, or unless all the evidence 
was unlawfully procured, the indictment coulfl not 
be abated. 

To the same effect are United States vs. Morse, 
292 Fed. 273 (Southern District of New York) ; 
McKinney vs. United States, 199 Fed. 25 (8th Cir¬ 
cuit) ; Chadwick vs. United States , 141 Fed| 225 
(6th Circuit); United States vs. Cobban, 127 Fed. 
713 (Circuit Court Montana); and United States 
vs. Bopp, 232 Fed. 177 (Northern District of Cali¬ 
fornia). 
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It is, therefore, submitted that the motion to 

quash was properly denied. Furthermore, it should 

be noted that appellant's repeated assertion that he 

was assured by the committee, before testifying, 

that in giving testimony he was doing so with full 

immunity,; is not a proven fact in the case, but only 

an averment made in his dilatory motion to quash, 

without a proper opportunity for the Government 

to contradict it and is further burdened bv the ad- 

%/ 

mitted fact that the committee alreadv had the evi- 

•/ 

deuce to which he w T as testifying and would gain 
nothing by giving him this immunity. 

Point YI 

Appellant did not receive immunity by testifying before 
th$ House Military Affairs Committee 

This point is in answer to the discussion of the 
question of immunity contained in Points Y and 
VI of appellant’s brief. The pleas of immunity 
filed by appellant were three in number. Num¬ 
ber one was withdrawn, leaving pleas two and 
three. The second plea alleges that appellant, be¬ 
fore the House Millitarv Affairs Committee, gave 
testimony concerning matters embraced within the 
indictment, and that under the fourth and fifth 
amendments of the Constitution and applicable 
statutes he is immune from prosecution for any 
matter concerning which he testified. The third 
plea alleges that this committee subpoenaed the pa¬ 
pers of appellant and utilized them as leads with 



which further to investigate appellant and to dis¬ 
cover witnesses; that the papers were obtained in 
violation of appellant’s rights under these amend¬ 
ments and statutes; and that the offense under the 
indictment is being prosecuted as a result of such 
violation of appellant’s rights is being supported 
by such illegally obtained papers, and for such 
reasons the indictment should not be prosecuted. 
The third plea would appear more properly to be 
the basis for a motion to suppress, but appellant 
treats the two, together with the motion to quash, 
as grounds for claiming immunity from prosecu¬ 
tion, no motion to suppress having been, filed. 
This, we believe, was the only dilatory proceeding 
known to the criminal law which was not filed by 
the appellant in this case; indeed, the appellant 
had no justification for filing it, because the Gov¬ 
ernment scrupulously avoided the use of his testi¬ 
mony before the committee even on crossfexam- 

%j 

ination. 

Attention is again invited to the stipulation of 
counsel for appellant, during the trial, that the 
Government had possession or knew the contents 
of the documents offered in evidence, before appel¬ 
lant testified before the House Committee, which 
stipulation necessarily admits that the Government 
had the entire case factually in its possession 
before the appellant testified (R. 88). j 

The Government demurred to the pleas Of im¬ 
munity, and the demurrer was sustained. Tile only 
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question is whether the demurrer was properly 
sustained and that involves the question of whether 
the appellant obtained immunity by testifying 
before the House Committee. 

The constitutional provisions in question, so far 
as material, are as follows: 

Amendment IV: 

The right of the people to be secure in 
their i persons, houses, papers, and effects 
against unreasonable searches and seizures 
shall not be violated, * * *. 

Amendment V: 

No person * * * shall be compelled 

in any criminal case to be a witness against 
himself, * * *. 

The statutes, so far as material, provide: 

Section 102 R. S. (2 U. S. C. 192) : 

Every person who having been summoned 
as a witness bv the autlioritv of either House 
of Congress, to give testimony or to produce 
papers upon any matter under inquiry be¬ 
fore either House, or anv committee of 
either House of Congress, willfully makes 
default, or who, having appeared, refuses to 
answer any question pertinent to the ques¬ 
tion under inquiry, shall be deemed guilty 
of a misdemeanor, * * *. 

Section 103 R. S. (2 U. S. C. 193): 

No witness is privileged to refuse to tes¬ 
tify tq any fact, or to produce any paper, 
respecting which he shall be examined by 
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either House of Congress, or by apy com¬ 
mittee of either House, upon the ground that 
his testimony to such fact or his projduction 
of such paper may tend to disgrace him or 
otherwise render him infamous. 

Section 859 R. S. (28 U. S. C. 634) : 

No testimony given bv a witnessl before 
either House, or before any committee of 
either House of Congress, shall be used as 
evidence in any criminal proceeding Jagainst 
him in any court, except in a prosecution 
for perjury committed in giving such testi¬ 
mony. But an official paper or record pro¬ 
duced by him is not within the said privilege. 

The appellant by his pleas contends that his 
appearance before a committee of the House of 
Representatives and his giving of testimony before 
such committee, and the fact that his papers were 
subpoenaed and produced before that conjmittee, 
give him immunity from prosecution in tllis case 
under the foregoing provisions of the Constitution 
and sections of the Revised Statutes. 

The leading case on this subject is Counselman 
vs. Hitchcock, 142 U. S. 547. That case involved 
Section 860, R. S., being the section following the 
principal one here under consideration, namely, 
Section 859, R. S. It is (or rather was, ks it is 
now repealed) almost identical with Section 859 
in its effect. This statute (Section 860, R. S.) 
provided as follows: 

No pleading of a party, nor any discovery 
of evidence obtained from a party br wit- 
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ness * * * shall be given in evidence, 

or in any manner used against him * * * 
in any criminal proceeding, * * *. 

The grand jury at Chicago was investigating al¬ 
leged violations of the Interstate Commerce Act 
in respect to preferences or rebates to certain ship¬ 
pers, and subpoenaed Counselman who was in the 
grain and commission business. 'When asked 
whether he had received rates for the transporta¬ 
tion of his grain less than the tariff, he declined to 
answer on the ground that it might tend to incrim¬ 
inate him.! This refusal of Counselman was re¬ 
ported to the court, who held his reason was wholly 
insufficient, and directed that he again appear be¬ 
fore the grand jury, which he did, and again he re¬ 
fused to answer the questions. The court there¬ 
upon held him in contempt and directed the mar¬ 
shal to take him into custody and hold him until he 
should have answered the questions. Thereupon 
he sued out a writ of habeas corpus and the ques¬ 
tion was squarely presented as to whether the so- 
called immunity provided by Section 860 R. S., 
supra, was sufficient to compel him to answer the 
questions; in other words, was the immunity there 
given eo-e^tensive with the protection provided by 
the Constitution against self-incrimination. 

The Supreme Court, in an exhaustive opinion 
by Mr. Justice Blatcliford, after holding that the 
protection of Section 860 R. S., supra, is not co¬ 
extensive with the constitutional provision, summed 
up the matter as follows (p. 585): 
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We are clearly of opinion that no [statute 
which leaves the party or witness subject to 
prosecution after he answers the criminat¬ 
ing question put to him, can have the effect 
of supplanting the privilege conferred by 
the Constitution of the United Statesf. Sec¬ 
tion 860 of the Revised Statutes does not 
supply a complete protection from all the 
perils against which the constitutional pro¬ 
hibition was designed to guard, and is not a 
full substitute for that prohibition. In view 
of the constitutional provision, a statutory 
enactment, to be valid, must afford absolute 
immunity against future prosecution for the 
offence to which the question relates. In 
this respect we give our assent ratheij to the 
doctrine of Emery's case, in Massachusetts, 
than to that of People v. Kelly, in New 
York; and we consider that the ruling of 
this court in Boyd v. United States, supra, 
supports the view we take. Section 860, 
moreover, affords no protection agaiqst that 
use of compelled testimony which consists in 
gaining therefrom a knowledge of the de¬ 
tails of a crime, and of sources of informa¬ 
tion which may supply other means of 
convicting the witness or party. 

The Supreme Court having held that this com¬ 
panion and almost identical statute did not pro¬ 
vide immunity which operated as a substitute for 
the constitutional prohibition against compulsory 
incrimination, and that, therefore, Counfeelman 
was justified in refusing to answer and could not 



* 

50 


be held in contempt, we have no hesitancy in as¬ 
serting that the statute here under consideration, 
being almost identical in terms, does not provide 
immunity from prosecution. In other words, 
when a witness testifies before a congressional com- 
mittee he receives no immunity bv reason of Sec- 
tion 859, H. S., and therefore mav refuse to testify 
on the ground that his act might incriminate him 
without suffering any penalty for such refusal. 

We note the assertion in appellant 's brief that 
he believed he had immunity and was assured that 
he had immunity, but this is a mere assertion, and 
no opportunity was provided by him for the Gov¬ 
ernment to disprove at the trial the inaccuracy of 
such assertion. At all events, it is his own un¬ 
supported statement. If he had been tricked or 
assured that he would receive immunity, notwith¬ 
standing the Government already had the evidence 
and would gain nothing by his testimony, it would 
appear that he would have raised this point in his 
pleas, if it had any legal significance. 

To the same effect as Counsel men vs. Hitchcock, 
supra, is In re Rosser, 96 Fed. 305, holding that 
where a person is under examination before a ref¬ 
eree in bankruptcy he is not obliged to answer 
questions when he stated that his answers might 
tend to incriminate him, notwithstanding the pro¬ 
visions of the bankruptcy act, similar to the provi¬ 
sions in this case, that “no testimony given by him 
shall be offered in evidence against him in any 
criminal proceeding.” 
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Therefore, appellant could have refused to tes¬ 
tify or produce papers, which comes to the Isame 
thing ( Boyd vs. United States, 116 U. S. 516); 
but having done both, as he alleges in his p'.ea in 
bar, he obtains no immunitv but does have the 
right, as provided by the statute, that testimony 
given by him before the committee shall not be used 
as evidence against him in a criminal case. Conse¬ 
quently, a witness before a Congressional Commit¬ 
tee may be compelled to answer any question 
pertinent to the inquiry or produce his papers, 
unless this tends to incriminate him, in which 
event he may refuse to answer by making such a 
claim, and the statutes above-quoted do not take 
away that privilege because they are not coexten¬ 
sive with the constitutional safeguard and do not 
give him full immunity. Of course, refusal to 
answer without claiming the privilege is punish¬ 
able (In Re Chapman, 166 U. S. 661), but in view of 
the inadequacy of the above-quoted statutory pro¬ 
visions which do not give complete immudity, a 
refusal to answer on the ground of incrimination 
is not punishable ( Counselman vs. Hitcpcock, 
supra). | 

Because of the decision in Counselman vs. flitch- 
cock, supra, an act was passed applicable toj testi¬ 
mony before the Interstate Commerce Commission, 
namely, the Act of February 11, 1893, 27 Stijit. 443 
(the opinion in the case of Counselman vs. & itch- 
cock being handed down in 1892), which act 
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provided that no person shall be excused from 
testifying, etc., before the Interstate Commerce 
Commission on the ground that his testimony may 
tend to criminate him, but also providing that no 
person shall be prosecuted on account of any trans¬ 
action, matter, or thing concerning which he may 
testify . 

This was held in Brown vs. Walker, 161 U. S. 
591, to be eo-extensive with the fifth amendment, 
being tantamount to amnesty or a pardon, and that 
a person could be compelled to testify notwith¬ 
standing it might incriminate him; but once hav¬ 
ing testified, he could not be prosecuted thereafter 
concerning the matter made the subject of inquiry. 

The same was held to be true in the case of 
Hale vs. Henkel, 201 U. S. 43, in relation to the Act 
of February 25, 1903, 32 Stat. 854, providing that 
no person shall be prosecuted on account of any 
transaction concerning which he mav testify in anv 
proceeding under certain acts, including the anti¬ 
trust law. 

From that time thenceforward similar immunity 
provisions have been included in numerous acts of 
Congress, namely, the Elkins Act, the White Slave 
Traffic Act, National Prohibition Act, the Securi¬ 
ties Act of 1933, and the Communications Act of 
1934. All of these, as well as other similar im¬ 
munity statutes, provide that no person shall be 
prosecuted or subjected to any penalty on account 
of any transaction concerning which he is com- 
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pelled to testify. These are the true immunity 
statutes and are quite different from Section 859 
R. S., which simply provides that no testimony 
given by a witness shall be used as evidence against 
him. | 

Appellant says it is singular that all thej other 
immunity statutes are different. It is not gingu- 
lar when it is realized that these, differing from 
the Act which became Section 859, R. S., which 
he relies on, were all passed after the case of youn- 
selman vs. Hitchcock, supra. Congress has|never 
seen fit since 1862 to go so far as to provide similar 
immunitv to Congressional witnesses in order to 
compel their testimony. As a matter of fact, Sec¬ 
tion 859, as originally enacted in the Act of Jan- 
uary 24, 1857, 11 Stat. 155, provided that no per¬ 
son shall be held to answer criminally for any act 
as to which he was required to testify, but tiy the 
Act of January 22, 1862, 12 Stat. 333, Congress 
modified this provision in substantially the same 
form as it now exists in the Revised Statute^ and 


took awav this immunity, and bv the Act of 

V 4 / / 4 / 


Feb¬ 


ruary 25, 1868,15 Stat. 37, enacted the similar law 
which became Section 860, R. S., which was held 
not to be a true immunity statute in Counsehnan 
vs. Hitchcock, supra. 

Appellant quotes from McGrain vs. Daugherty, 
273 U. S. 134, wherein the Court, so appellant says, 
refers to Section 859, R, S., as opening “the way 
for obtaining evidence in such an inquiry which 
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otherwise could not be obtained by exempting wit¬ 
nesses required to give evidence therein from crim¬ 
inal and penal prosecution in respect of matters 
disclosed by their evidence’ 7 (Appellant's Brief, 
page 69). 

Appellant has unintentionally misread what the 
court said. The court was referring to some sig¬ 
nificant Congressional enactments in respect of 
Congressional witnesses. The opinion referred to 
the Acts of May 3, 1798, February 8, 1817, and 
January 24,1857, the last-mentioned being the stat¬ 
ute which provided that witnesses before Congres¬ 
sional Committees should not be subject to criminal 
prosecution for any act as to which they might 
testifv; and then the court said that these enact- 
ments show plainly this intention of Congress. 
The court also mentioned that the immunity pro¬ 
vision contained in the Act of January 24, 1857, 
was modified by the Act of January 24, 1862, 12 
Stat. 333, in which modified form it is carried in 
Section 859, R. S. The court did not say that this 
provision, as modified and as it appears in Sec¬ 
tion 859, R. S., exempted witnesses from criminal 
prosecution for matters concerning which they 
testifv, as to do so would be direetlv in the face of 
the holding of the court in Counsel man v. Hitch¬ 
cock, supra. 

Appellant has also misconstrued United States 
vs. Moore, 15 Fed. (2d) 593, which he cites as an 
authority for the proposition that it would have 
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been useless “for him to have refused to testify.” 
That case involved a charge of conspiracy jo vio¬ 
late the National Prohibition Act. The defend¬ 
ants had testified before the grand jury. Thjat Act 
contained a true immunitv statute and provided 
that no person should be excused from testifying 
on the ground that it might incriminate hijn, but 
that no person should be prosecuted on account of 
anv transaction concerning which he might testifv. 
The defendants filed pleas in bar. The couift held 
that they were good and that the defendants! could 
not be prosecuted, and in the course of the obinion 
said that the claim of the Government that they 
were not entitled to immunity because thev did not 
claim their privilege was of no avail because that 
would have been a useless act on their part, they 
being compelled to testify under the statute. If 
appellant, however, had refused to testify, he could 
not have been prosecuted for such refusal if he had 
said that his answers might incriminate him. 

Appellant also cites the case of Jones vs. Securi¬ 
ties Commission, 298 U. S. 1, and quotes from the 
opinion, the pertinency of which is not apparent, 
as it simply condemns offensive, inquisitorial in¬ 
vestigations and is the ground for holding that 
Jones was not required to testify before the Com¬ 
mission, as there was no basis for the orcjer to 
testify, the stop order which formed this basip hav¬ 
ing lost its efficacy by the withdrawal of the jregis- 
tration statement. The opinion had nothing fvvhat- 
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ever to do with the immunity provision in the 
Securities Act of 1933. 

Appellant also asserts that if Section 859 R. S. 
is not a full and complete immunity statute, it is 
unconstitutional because it violates the Fifth 
Amendment. How this comes about is not appar¬ 
ent, as there is no compulsory means of making 
him testify if it might incriminate him (Counsel- 
man vs. Hitchcock, supra). The appellant says in 
such event the Act of 1857 giving complete im¬ 
munity to congressional witnesses is revived, ap¬ 
pellant apparently overlooking the fact that under 
Section 5596 of the Revised Statutes all Acts of 
Congress passed prior thereto, any portion of 
which is embraced in the revision, are repealed. 

We therefore submit that the appellant did not 
receive immunitv bv testifving before the House 
Militarv Affairs Committee. 

Point VII 

The reprimand by the Secretary of War does not 
constitute former jeopardy 

Appellant tiled below a plea of former jeopardy 
(R. 19), claiming that a reprimand which he re¬ 
ceived from the Secretary of War on April 16, 
1935, constituted punishment for the offense for 
which he was indicted. The reprimand, in the 
form of a communication from the Adjutant Gen¬ 
eral, is made a part of the plea (R. 20). It was 
written as a result of an investigation conducted 
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by the Inspector General’s Department. A por¬ 
tion of the third paragraph of the communication 
is as follows: 

i 

i 

It is further established that you engaged 
in private legal activities for compensation 

as attornev for firms whose interests 

%/ 

closelv related to the interests of the 
eminent. 

The fourth paragraph then states that 

looking to appellant’s trial by courtmartial 

be taken if the Statute of Limitations did 1 

terpose a bar. (The period of limitations js two 

vears under the 39th Article of War. See AjMan- 
* 

ual for Courts-Martial, IT. S. Army, 1928, p.! 211.) 

Then follows the statement that the Secretary 
of War conveys his deepest censure, and directs 
that the reprimand be spread upon the appellant’s 
military record as the official expression fif the 
War Department’s reprobation for his established 
misconduct. j 

The Government demurred upon the primary 
ground that the reprimand, and the proceedings in 
connection therewith, could not constitute former 
jeopardy within the purview of the Fifth Amend¬ 
ment (R. 21), this contention being principally 
based upon the proposition that former jeopardy 
arises only from a judicial proceeding of a puni¬ 
tive character. The appellant's position is that the 
reprimand was punishment, and solely because it 
was punishment, it constitutes former jeopardy. 
He overlooks the necessity for the punishment to 
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be imposed as the result of a judicial proceeding. 
We admit only arguendo that the reprimand was 
punishment, for it was surely not such in the sense 
in which that term was used in Ex parte Lange, 18 
Wall. 163. 

It is readily conceded that the Supreme Court 
in Ex Parte Lange, .supra, announced that the pro¬ 
tection against double jeopardy in the Constitution 
was designed to prevent a man from being twice 
punished, as well as twice tried, but it is clear from 
a reading of that case that the jeopardy had to 
arise from a judicial proceeding. 

We are also aware of the principle of law that 
a court martial is on the same plane with a civil 
court within the purview of the rules pertaining 
to this constitutional provision (See Grafton v. 
United States, 206 U. S. 333), and the reason for 
this is given in the Grafton case at page 352, as 
follows: 

If, therefore, a person be tried for an offense 
in a tribunal deriving its jurisdiction and 
authority from the United States and is ac¬ 
quitted or convicted, he cannot again be 
tried for the same offense in another tribu¬ 
nal deriving its jurisdiction and authority 
frbm the United States. (Italics supplied.) 

But it clearly appears from the appellant's plea 
that he was not subjected to court martial pro¬ 
ceedings. Moreover, the investigation resulting in 
the appellant's reprimand by the Secretary of War 
was not judicial in character so as to form the 
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basis for a plea of former jeopardy, as required 
by the interpretation placed upon this portjion of 
the Fifth Amendment by the Supreme Co^irt in 
Ex Parte Lange, supra, wherein the Cour|t said 
(p.170): j 

It is very clearly the spirit of tljie in¬ 
strument to prevent a second punishment 
under judicial proceeding's for the! same 
crime, so far as the common law gave that 
protection. 

i 

The letter of reprimand discloses that a mere 
investigation was conducted in respect of the ac¬ 
tivities of the appellant. It is clear that there was 
nothing even approaching a proceeding before a 
judicial tribunal. 

And in the judical proceeding (either court mar¬ 
tial or civil court) a defendant, in order to javail 
himself of the defense of former jeopardy, must 
have been placed on trial. So said the Supreme 

Court in Collins v. Loisel, 262 U. S. 426, as follows: 

! 

The constitutional provision against dpuble 
jeopardy can have no application unless a 
prisoner has, theretofore, been placed on 
trial. See Kepner v. United States, 195 
U. S. 100,126. 

It is quite clear from the fourth paragraph of 
the letter that the appellant was not placed on 
trial, as the Adjutant General stated that the Stat¬ 
ute of Limitations set forth in the Articles of jWar 
interposed “a bar to the prosecution of such trjial.” 
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The appellant urges that a prior judicial pro¬ 
ceeding is not necessary. First, in support of this, 
he refers to trial bv battle, trial bv ordeal, and trial 
by jury, at common law, and asserts that while 
only one (trial by jury) involved judicial proceed¬ 
ings, jeopardy attached as a result of any of them. 
The obvious error here is in claiming that only one 


was such a proceeding, when it is plain that all 
of them were intended to be judicial in character, 
as viewed by the jurisprudence of that day and 
time. 

Secondly, appellant cites cases arising under the 
Revenue Laws. They do not sustain his argument. 
Ran v. United States, 260 Fed. 131, is not in point, 
for in that case the Court held that a compromise 
of income tax liability, effected with the Commis¬ 
sioner of Internal Revenue, would be a bar to a 
subsequent prosecution for failure to file returns, 

solelv bv virtue of Sec. 3229, R. 1 S„ which is 

%. %> * 

applicable only to internal revenue compromises. 

lii United States v. Chouteau, 102 U. S. 603, and 
in United States v. La Franca, 282 U. S. 568, there 
had been criminal proceedings, and the question 
arose as;to whether penalties could then be col¬ 
lected in civil proceedings. In the former case 
the civil action was barred i( according to the prin¬ 
ciple” on which a former acquittal or conviction 

mav be invoked: and in the latter the civil action 

/ 

was foreclosed by reason of the Supreme Court’s 
construction of Section 5 of the TTillis-Campbell 
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in the 


or an 


Act. Both these cases, however, are consistent 
with the Government’s theory that there mist be 
a prior judicial proceeding punitive in cliai 
Even if the procedure had been reversed and the 
civil actions brought first, the results would have 
been the same, for the Supreme Court said 
La Franca case, at page 575: 

But an action to recover a penalty f 
act declared to be a crime, is in its nature, a 
punitive proceeding, although it take the 
form of a civil action; and the word “prose¬ 
cution'’ is not inapt to describe such an 
action. 

The other cases cited by appellant in tlihj con¬ 
nection are the same in principle. 

Immediately following the La Franca case 
case of Various Items v. United States, 282 


is the 
U. S. 


577, 581 (not cited by appellant), which, it is sub¬ 
mitted, is authority for the proposition that double 
jeopardy arises only where there are two judicial 
proceedings which are punitive in character, j 
Appellant narrows his defense of former |jeop¬ 
ardy down to the proposition that if he hasj been 
punished by competent authority, that is all that is 
important. In other words, he argues in effecj: that 
if a superior disciplines a subordinate on account 
of certain conduct, the Government may never pun¬ 
ish him criminally for the same act. Such reason- 
ing leads one to the point of contending that if a 
police officer commits an assault and battery ^ipon 
a citizen, and the Police Trial Board fines or dis- 
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misses him from the force for his action, the United 
States may not then prosecute him for his crime. 
Surely this view could not be seriously entertained. 

But, the appellant says, the Army is different, 
and within that establishment, bv reason of the 
rules and regulations pertaining thereto he has 
been placed in jeopardy. Assuming that the repri¬ 
mand is disciplinary punishment (although clearly 
it was not punitive in character), we challenge the 
appellant to show that it would be jeopardy even 
as against a subsequent court martial. On the con¬ 
trary, it \yould not be. (Compare 104th Article of 
War, Manual, supra, p. 225; Section 69c, id. p. 54; 
and Section 105, id. p. 103.) It will be noted that 
neither these provisions, nor any others, cover an 
administrative reprimand by the Secretary of War, 
such as was given in this case, which, we submit, 
does not operate as a bar to a later trial by court 
martial. 

We repeat that the test of former jeopardy is not 
whether a man has been punished, for a former ac¬ 
quittal is just as much a bar as a former conviction. 
Rather, the test is, we submit, whether the claimed 
‘‘jeopardy”, be it punishment, trial, acquittal, or 
conviction, was brought about in a judicial pro¬ 
ceeding. 

Another ground of the Government’s demurrer 
to the plea of former jeopardy was that, even 
assuming arguendo that the investigation resulting 
in the appellant’s reprimand was tantamount to a 
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judicial proceeding, there is no showing that the 
charge therein stated to have been established was 
identical with the offense alleged in the indictment. 
May we point out that, because the reprimand was 
filed as part of the plea, the Government's de¬ 
murrer did not admit the averments of the plea 
describing the reprimand, particularly the | aver¬ 
ment that the reprimand constituted a punishment 
for the offense charged in the indictment. In 
other words, the legal conclusion in the plea that 
the offenses are identical is qualified by the repri¬ 
mand itself. 

While the third paragraph thereof indicates 
that virtually the same acts were considered as 
were involved in this case, they are clearly not the 
same offense. In Gavieres v. United States, 220 
U. S. 338, the Supreme Court reviewed the autjhori- 

1 

ties upon the subject of identity of offenses within 


the purview of the jeopardy clause of the Fifth 
Amendment and quoted with approval the fojlow¬ 
ing statement: j 

The test is not whether the defendantl has 
already been tried for the same act,i but 
whether he has been put in jeopardy foj the 
same offense. I 


The plea and its exhibit failed to establish (that 
the matter under investigation by the War Depart¬ 
ment was a violation of Section 203, Title 18, of 
the United States Code, and therefore are wholly 
inadequate to show that the same offense is in- 
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volved in the two proceedings, according to the 
tests therefor outlined in the Gavieres case, supra. 

As the reprimand expressly discloses, the appel¬ 
lant was being censured by the Secretary of War, 
as the head of the military establishment, for his 
“misconduct” as an Armv officer. Clearly the 

* v 

concern of the Secretary of War was in respect of 
the discipline and good order of the Army and its 
officers. He was simply maintaining the integrity 
of the Army by a summary means, and was not 
enforcing a criminal statute. 

An analogous instance occurs in the case of the 
power of Congress to hold an individual in con¬ 
tempt for refusing to testify before its committees, 
when at the same time the refusal is also punish¬ 
able by the Courts as a misdemeanor. This situ- 
ation was held not to do violence to the double 
jeopardy i clause in the case of In re Chapman, 
supra , in which, at page 672, it is stated: 

It is improbable that in any case cumula¬ 
tive penalties would be imposed, whether by 
way of punishment merely, or of eliciting 
the answers desired, but it is quite clear that 
the contumacious witness is not sub¬ 
jected to jeopardy twice for the same 
offense, since the same act may be an offence 
against one jurisdiction and also an offence 
against another; and indictable statutory 
offenses may be punished as such, while the 
offenders may likewise be subjected to pun¬ 
ishment for the same acts as contempt, the 
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two being diver so intuit a and capable of 
standing together. 

To the same effect see United States v. Houston 
(C. C. D. C. 1832), 26 Fed. cases No. 15398. 

Substitute the War Department for Congress 
and, we submit, there is no difference between these 
cases and the case at bar. 

In view of the foregoing, it is submitted that 
upon no possible theory could the Secretary of 
War’s reprimand constitute a bar to the ipstant 
criminal proceeding. 

CONCLUSION 

For the foregoing reasons, we submit the judg¬ 
ment and sentence of the court below should be 
affirmed. 

Respectfully submitted. ! 

Leslie C. Garnett, j 

United States Attorney, 

David A. Pine, 

Assistant United States Attorney, 

John J. Wilson, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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